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The Las Canoas Opinion Should be Depublished Because it Improperly
Expands this Court’s Cel-Tech Safe Harbor Doctrine
In Las Canoas, the Court of Appeal misconstrued the UCL by creating a “safe harbor”
for a statutory violation where none exists in the underlying statute.
The UCL prohibits “‘anything that can properly be called a business practice and that at
the same time is forbidden by law.’” Bank of the West v. Superior Court, 2 Cal.4th 1254, 1266
(1992); see also Kwikset, 51 Cal.4th at 320. The UCL’s “unlawful” prong “borrows” violations
of other laws, “treats them as unlawful practices,” and makes them “independently actionable.”
Cel-Tech Communications, Inc. v. Los Angeles Cellular Tel. Co., 20 Cal.4th 163, 180 (1999).
Virtually any law can form the predicate of an “unlawful” prong violation under the
UCL. Law Offices of Mathew Higbee v. Expungement Assistance Servs., 214 Cal.App.4th 544,
554 (2013). However, “[i]f the Legislature has permitted certain conduct or considered a
situation and concluded no action should lie, courts may not override that determination. When
specific legislation provides a ‘safe harbor,’ plaintiffs may not use the general unfair competition
law to assault that harbor.” Cel-Tech, 20 Cal.4th at 182. On the other hand, a UCL claim is not
precluded “merely because some other statute on the subject does not, itself, provide for the
action or prohibit the challenged conduct.” Id. at 182-83 (emphasis added); see also Kasky v.
Nike, Inc., 27 Cal.4th 939, 950 (2002) (private plaintiff may bring UCL action even when “‘the
conduct alleged to constitute unfair competition violates a statute for the direct enforcement of
which there is no private right of action.’” (quoting Stop Youth Addiction, Inc. v. Lucky Stores,
Inc., 17 Cal.4th 553, 565 (1998))).
In Las Canoas, the plaintiff brought a UCL “unlawful” prong claim asserting that the
defendant violated Code of Civil Procedure section 2025.570, subd. (a), which requires court
reporting firms to charge “reasonable” rates for copies of deposition transcripts. Las Canoas,
slip op. at 2; see Code Civ. Proc. §2025.570, subd. (a).1 The trial court sustained the demurrer
without leave to amend, and the Court of Appeal affirmed, holding that the sole remedy against
court reporters who violate this statutory mandate is a motion in the action in which the
deposition was originally taken. Las Canoas, slip op. at 4.
The Court of Appeal’s analysis, which is very short, did not consider the basis for the
plaintiff’s lawsuit, which was the UCL’s “unlawful” prong. See id., slip op. at 3-4. The UCL is
mentioned nowhere in the opinion’s analysis, nor are any of this Court’s decisions construing the
UCL, such as Cel-Tech, Kasky, or Stop Youth Addiction.
Instead, the Court of Appeal relied on the fact that an earlier decision, Serrano, held that
under Code of Civil Procedure section 128(a)(5), the trial court may review a court reporter’s
rates under its “inherent authority to control the conduct of ministerial officers in pending actions
1

This provision states that “a copy of the transcript of the deposition testimony made by,
or at the direction of, any party, … if still in the possession of the deposition officer, shall be
made available by the deposition officer to any person requesting a copy, on payment of a
reasonable charge set by the deposition officer.” Code Civ. Proc. §2025.570, subd. (a).
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