<ralowe

SUEE;EME COURT
November 2, 2012
1 NOV =2 2012
Frank A. i
VIA HAND DELIVERY M
Honorable Chief Justice and Associate Justices of the DEDUW
California Supreme Court
350 McAllister Street

San Francisco, CA 94102-4797

Re:  Request for Depublication of Opinion:
Lamps Plus Overtime Cases, 209 Cal.App.4th 35 (Aug. 20, 2012; pub. ord. Sept.
5,2012), Case Nos. B220954, S206007

Dear Honorable Justices:

Pursuant to Rule of Court 8.1125, I write on behalf of Adam Hohnbaum, Illya Haase,
Romeo Osorio, Amanda June Rader, and Santana Alvarado to request depublication of the Court
of Appeal’s opinion in Lamps Plus Overtime Cases, 209 Cal.App.4th 35 (2012), No. B220954
(Second Appellate District). The Lamps Plus opinion was issued on August 20, 2012, was
certified for publication on September 5, 2012, and became final on October 5, 2012, See Rule
of Court 8.264(b)(3), (c)(1). A petition for review was filed on October 16, 2012 (per Rule of
Court 8.25(b)) and is pending (No. S206007). This depublication request is timely filed within
30 days after the opinion became final. See id., Rule 8.1125(a)(4).

Statement of Interest and Summary of Grounds for Depublication

Adam Hohnbaum, [llya Haase, Romeo Osorio, Amanda June Rader, and Santana
Alvarado were the plaintiffs and petitioners in Brinker Restaurant Corp. v. Superior Court
(Hohnbaum), No. S166350. In April 2012, this Court handed down its opinion with instructions
to the Court of Appeal to “remand to the trial court for it to reconsider meal period subclass
certification in light of the clarification of the law we have provided.” Brinker Restaurant Corp.
v. Superior Court (Hohnbaum), 53 Cal.4th 1004, 1052 (2012). The Court of Appeal did so on
June 14, 2012, Accordingly, proceedings have resumed in the trial court, where the case is
currently active and pending.

Mr. Hohnbaum and his fellow plaintiffs continue to have a strong interest in the correct
development of the law governing meal periods and, particularly, in ensuring that this Court’s
opinion in their case, which the trial court will be construing and applying as their matter
proceeds on remand, is not misinterpreted in published Court of Appeal opinions.

Lamps Plus is one of the “grant and hold” cases in which this Court directed the Court of
Appeal to apply Brinker on remand. Instead of doing so, however, Lamps Plus simply readopted

188 The Embarcadero, Suile B00O | San Francisco, CA 94105 | T (415) 546-6800 F (415) 546-6801 | www.KralowecLaw.com



Honorable Justices of the California Supreme Court
November 2, 2012
Page 2

its own analysis from its earlier, vacated opiniath one paragraph added in the middle of that
analysis purporting to addreBsinker. In so doing, the Court of Appeal failed to adhty the
rule of stare decisis or to this Court’s explicitedtive. The resulting opinion “could lead to
unanticipated misuse as precedent” and therefaraldglbe depublishedSeeEisenberg et al.,
California Practice Guide: Civil Appeals & Writs11:180.1 (Rutter Group 2011).

Lamps Plusis One of theBrinker “Grant and Hold” Cases That This Court
Took Up for Review Then Remanded Back for FurtheProceedings

Lamps Plusis one of the cases in which this Court issuedyrit and hold” order
pending resolution oBrinker. Lamps Plus Overtime Casdso. S194064 (review granted July
20, 2011). The origindlamps Plusopinion was handed down on May 10, 201lamps Plus
Overtime Casesl95 Cal.App.4th 389, 125 Cal.Rptr.3d 590 (2014yjew granted This Court
granted review on July 20, 2011 and stayed fupheceedings pending resolutionBrinker.

On April 12, 2012, this Court handed down its opmin Brinker. On June 20, 2012,
the Court transferrelamps Plusback to the Court of Appeal with “directions toceate its
decision and to reconsider the cause in lightBrfhker. On August 20, 2012, after the parties
filed postBrinker letter briefs, the Court of Appeal handed dowmésv opinion. On September
5, 2012, the opinion was certified for publication.

The originalLamps Plusopinion and the newamps Plusopinion are extremely similar.
Attached hereto aExhibit A is a redline comparison between the original aed opinions.
All references in this letter to “slip op.” arettee redline comparison. As will be seen, the Court
of Appeal simply readopted the reasoning of itéi&aopinion, and its wording almost verbatim,
adding a single isolated paragraph purporting tregtBrinker.

The Lamps Plus Opinion Does Not Follow this Court’'s Analysis inBrinker. Instead,
the Panel Merely Readopted its Own Pre-Remand Anasys from its 2010 Opinion.
That Contravenes the Rule of Stare Decisis as Wels This Court’'s Remand Order.

As the Court is well aware, under the doctrine tafes decisis, “[tlhe decisions of this
court are binding upon and must be followed by Hlier courts, which “must accept the law
declared by courts of superior jurisdictiodlto Equity Sales, Inc. v. Superior Cqus7 Cal.2d
450, 455 (1962) (citind?eople v. McGuire45 Cal. 56, 57-58 (1872)atham v. Santa Clara
County Hospital 104 Cal.App.2d 336, 340 (1951%lobe Indemnity Co. v. Larkin62
Cal.App.2d 891, 894 (1944)).

This means lower courts are not only bound by #wilt in a Supreme Court case, but
also “mustfollow the reasoningound therein.” Loshonkohl v. Kinder1l09 Cal.App.4th 510,
517 (2003) (citingAuto Equity Sales57 Cal.2d at 455) (emphasis addesBe alsoPeople v.
Perez 182 Cal.App.4th 231, 245 (2010) (“we are bound[thg Supreme Court'sleasoning
(emphasis added)Rriceline.com Inc. v. City of Anaheiri80 Cal.App.4th 1130, 1149 (2010)
(“we are constrained tanalyze this casander the rationalestated [by the Supreme Court]”);
WSS Indus. Const., Inc. v. Great West Contractocs, 162 Cal.App.4th 581, 596 (2008) (“We
are bound by this reasoning.Atkinson v. Golden Gate Tile C@1 Cal.App. 168, 174 (1913)
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(lower courts have “no option btd follow and apply the reasonirigf Supreme Court opinions]
in disposing of the points made [in later casesihphasis added)).

This is so whatever the lower court “may think &k treasoning” when considering
similar issues in future case¥ielehr v. State Personnel B&2 Cal.App.3d 187, 193 (1973).
The Supreme Court’s analysis and reasoning inpitsians is not to be set aside and ignored by
lower courts, particularly where the analysis waesfonsive to an argument raised by counsel”
and “probably intended for guidance of the courd attorneys upon a new hearingUnited
Steelworkers of America v. Board of Educatid2 Cal.App.3d 823, 834-35 (1984) (citiAgto
Equity Sales57 Cal.2d at 453vall v. Sonora Union High Sch. Dis240 Cal.App.2d 870, 872
(1966)).

Here, the newLamps Plusopinion does not follow this Court’s reasoningBnnker.
Instead, the newamps Plusopinion readopted the reasoning stated in itSral@011 opinion.
Six pages of reasoning are copied verbatim fron201l opinion (slip op. at 11-16)—reasoning
presumptively rejected when the Supreme Court gdareview in 2011, and reasoning
conspicuously not adopted in the Supreme Courtis Brnker opinion.

Lamps Plusbegins its analysis by citing federal decisiorsuéxl beforeBrinker and
discussing what federal courts did @Benker.

Federal courts have consistently found that Caliloemployers are required only
to make uninterrupted meal and rest periadslableto their employees.

Slip op. at 13 (emphasis in original) (citiByown v. Federal Express Cor®49 F.R.D. 580,
585 (C.D. Cal. 2008)). Elsewhere, the opinion nosst with approval “numerous federal
authorities” holding that employers need only “pd®/ employees the opportunity to take
breaks.” Id. at 7-8 (citingBrown, 249 F.R.D. at 586-58 Kenny v. Supercuts, In@252 F.R.D.
641 (N.D. Cal. 2008)Salazar v. Avis Budget Group, In@51 F.R.D. 529 (S.D. Cal. 2008);
Perez v. Safety-Kleen Systems,,|263 F.R.D. 508 (N.D. Cal. 2008)arlo v. United Parcel
Service, Ing. 2009 WL 1258491 (C.D. Cal. 2009Vhite v. Starbucks Corp497 F.Supp.2d
1080 (N.D. Cal. 2007)).

Then, theLamps Plusopinion goes on to rely on a dictionary definititm determine
what employers must do to comply with CaliforniavJavhich is an approach this Court did not
resort to inBrinker.

[E]mployers must onlyprovide breaks, meaning, make them available. Our
interpretation of the meal break requirement ispsuied by the definition of the
word “provide” as used in [the Labor Code and Wagders]. “Provide” means
“to supply or make available.” (Webster's Tenthll€giate Dictionary (1993), p.
937.)

Id.. In this respect, the nebamps Plusanalysis closely resembles that employed by th&tCo
of Appeal inBrinker, which relied on a combination of a dictionary idi#fon and Brown to
analyze the meal period questioBee Brinker Restaurant Corp. v. Superior Courth{itmaum)
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80 Cal.Rptr.3d 781, 806-07 (Ct. App. 2008gview granted (citing Merriam-Webster’s
Collegiate Dictionary (11th ed. 200@rown 249 F.R.D. 580White 497 F.Supp.2d 1080).

This Court’sBrinker opinion did not use this analysis or rely on aggeral district court
rulings to determine what California’s meal periads require. In the briefing, the Court was
strenuously urged to rely on the dictionary andefaticases such &own The Court easily
could have adopted the reasoning and analydgsain if it had wished to do so, but it did not.
Instead, the Court took a different approach. aletully reviewed the language of the current
and historical Wage Orders governing meal periatis)g with contemporaneous DLSE opinion
letters, as well as the later enactment of LabateCsection 512, and evaluated California’s meal
period requirements “against this backgrounBrinker, 53 Cal.4th at 1034-39.

This Court then held, based tivat careful analysis, that “provide” does not meanmym
make meal periods “available” or “offer an oppoityhto take them, akamps Plusleclares on
the authority of a dictionary.Lamps Plusslip op. at 9, 13seeBrinker, 53 Cal.4th at 1034
(summarizing employer’s argument that it “is onlyligated to ‘make available’ meal periods,
with no responsibility for when they are taken'lhstead, the Court held that the emplogees
have a responsibility that extends beyond merefiefimg” meals or making them “available,”
and that this responsibility requires an emplogeadtually “relieve[] its employees of all duty”
and “relinquish[] control over their activities,”hile at the same time refraining from “exerting
coercion against the taking of, creating incentitesforego, or otherwise encouraging the
skipping of legally protected breaks.”Brinker, 53 Cal.4th at 1040. These are “fundamental
employer obligations,” and they go beyond merelf§éiang” breaks.Id. at 1038-39.

While theLamps Plusopinion adds a paragraph in the middle of its ysialaddressing
Brinker (slip op. at 14), the paragraph does not quoteoffirion’s most important language.
Nor does thd.amps Plusopinion make any effort to apply thie¥inker holdings to the facts of
the case before it.

Instead of following this Court’s analysis Brinker, the Lamps Plusopinion restores
both the dictionary and federal decisions suclBm@svn to the status of sources of meaning of
California’s meal period laws. Theamps Plusopinion also reintroduces into California
jurisprudence pr@&rinker holdings, such as “employers are required onlynéike uninterrupted
meal and rest periodsvailablg” that are inconsistent with the actual holdingBsfnker. If
Lamps Plusremains published, trial courts may consider trewes justified in returning to
cases likeBrown, rather tharBrinker, for guidance when adjudicating future meal pecades.
They may see the analysis loddmps Plusand stop there, instead of turningBanker as they
should. The published status of tteamps Pluopinion thus threatens to weaken what the Court
did hold inBrinker.

The Lamps Plusopinion closely resembles the improper lower capinion in Auto
Equity Sales There, this Court deprecated the lower courhiopi for including “a detailed
statement othat court’sinterpretation” of the relevant legal issue, ardlstussion of “whyhat
interpretation is sound,” when instead stare decisguired the lower court to follow the
reasoning of the higher court’s binding opinioAuto Equity Sales57 Cal.2d at 456 (emphasis
added). Thé.amps Plugpanel went astray in exactly the same manneropitsion contains six
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pages of its own, pre-Brinker analysis of the legal issue, which diverges from this Court’s actual
analysis in critical ways, creating the risk that lower courts will follow that analysis, rather than
this Court’s binding one, in future cases.

[f Lamps Plus remains a citable precedent and is not depublished, other lower courts may
follow its lead down the same improper analytical path, one that overlooks this Court’s analysis
and pronouncements in Brinker in a manner that could be outcome-determinative.

Conclusion

For all of these reasons. the Court is respectfully asked to enter an order depublishing the
Court of Appeal’s new opinion in Lamps Plus.

Respectfully submitted,

Kimberly
State Bar

rafowec
. 163158
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT

DIVISION EIGHT

| LAMPS PLUS OVERTIME CASES B220954

JCCP No. 4510
| MARLON FLORES etal.,
(Los Angeles County
Plaintiffs and Appellants, Super. Ct. No. BC357662)
V.
LAMPS PLUS, INC., et al.

Defendants and Respondents.

APPEAL from the order of the Superior Court of LArsgeles County. Carl J.
West, Judge. Affirmed.

Krutcik & Georggin, James A. Krutcik, A. Nichol&eorggin, and Joo Hee

Kershner for Plaintiffs and Appellants.

Sidley Austin, Douglas R. Hart and Beth Ann SclieeDefendants and

Respondents.



SUMMARY
Plaintiffs and appellants Marlon Flores, Hoomaralklh and Ryan
McGuinnessppealappealeiiom the order denying their motion for class ifedtion
of their labor claims against Lamps Plus, Inc.,iRa€oast Lighting, Inc., and Lamps

Plus Centennial, Inc. (Lamps Plus, or defendarigkeause-we-concludeWe published
an opinion concludinghat employers must provide employees with brelaksneed

not ensure employees take breaks, that individisaute sdeminate-all-of plaintiffs’

an ara alfa ajlalada ala '- - a =(“l'l‘.e- ala a allfa Ot

plaintiffs’ claims, and the class representativesannadequate. We held the trial

court did not abuse its discretion in denying thetiom and therefore affirmed the trial

court’s order. I(amps Plus Overtime Cases (2011) 195 Cal.App.4th 389, review
granted July 20, 2011, S194064.) Our decisionissged while awaiting the

California Supreme Court’s decisionBninker Restaurant Corp. v. Superior Court
(2008) 165 Cal.App.4th 25, review granted Octol#®rZD08, S166350The

California Supreme Court granted review of our cdseidedBrinker, and has since

remanded the case “with directions to vacate [dadjsion and to reconsider the cause
in light of Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004
[Brinker].” (Lamps Plus Overtime Cases (June 20, 2012, S194064) 2012 Cal. Lexis
6067.) Following remand, the parties submittedotemental briefs about the impact

of Brinker on this case. Finding that our decision is cdaniswithBrinker, we affirm

the trial court’s order denying class certification
FACTUAL AND PROCEDURAL BACKGROUND
1. Facts
Lamps Plus is a retall lighting chain, employingukands of nonmanagerial

hourly employees in its 29 stores in Californiaidgrthe relevant period. Lamps

Plus’s corporate headquarters are in Californidna$ centralized timekeeping and



payroll systems that are operated from headquagdadsall of its corporate policies
and procedures are issued from headquarters.

The Lamps Plus workforce includes managers-imimngi assistant managers,
store managers, stockroom people, cashiers, ardsqterforming office, display,
cleaning, and sales duties. The number of empfogied types of positions vary from
store to store. All Lamps Plus employees are nemgxt, except the store managers.
Even assistant managers are nonexempt hourly eegdoyAll employees use the
same timekeeping system.

Lamps Plus has an employee handbook that inclugedicy requiring meal
and rest breaks. Its meal and rest break poligyiges that its nonexempt employees
“must” take an uninterrupted meal period of atiedsminutes after not more than
five hours of work. Employees are “entitled” t&é¢aa second meal period if they
work more than 10 hours. “Employees are requioetdke [unpaid] meal periods, and
should not eat at their desks or work stationsdhékempt employees are “authorized
and permitted” to take a 15-minute paid rest petfodevery four hours, or major
fraction of four hours, that they work.” The pglialso provides for written waiver of
the meal periods for employees working a shiftioheurs or less, as well as written
waiver of the second meal period for those emplsyearking between 10- and 12-
hour shifts. Employees are required to sign amaskedgment providing: “I
acknowledge that | have received a copy of the Goywis meal and rest break policy,
and | acknowledge and | agree that | will complytmihe policy. | further agree that
if | am not provided with the meal and rest perisgdscified in the policy, | will
contact Human Resources . . . ."

Meal and rest periods are scheduled by the empkgapervisor. Meal
periods are logged in the timekeeping system, dsitperiods are not. Lamps Plus
uses a progressive discipline system for violatminthe meal and rest period policy.

Lamps Plus has a uniform procedure for paymentagfes upon both voluntary
and involuntary terminations, administered fromdwearters. The procedures require

that managers prepare and submit a terminatiorrtrepbamps Plus’s central human



resources department for processing. The lasivdaked by an employee is
determined from the termination report. The pdytepartment is then responsible
for transmitting the final paycheck to the emplaydée paycheck is sent by courier
to the employee’s store, or is sent by mail atr#dwpiest of the employee.

All three plaintiffs reported to the same manaajehe same Lamps Plus store
in San Rafael, which is only one of the 29 storasps Plus operates in California.
Marlon Flores (Flores) worked at Lamps Plus’s SafaeBl store as a full-time sales
associate from January 2003 to July 2003, andpastdime sales associate from
August 2003 to December 2003. Hooman Khalili (Hhakas briefly employed as a
part-time stock person in the San Rafael Lamps $tlue between September 2003
and February 2004. During that time, Khalili wadkee total of only 12 shifts. Ryan
McGuinness (McGuinness) worked as a full-time saksociate at Lamps Plus’s San
Rafael store, from September 2003 to May 2005.

2. Procedure

a. The operative complaint

Flores, Khalili, and McGuinness (collectively plaifs) filed this lawsuit
against Lamps Plus on their own behalf and on beltha putative class of similarly
situated nonmanagerial employees. They allege kdnhys violated labor laws by
denying meal and rest breaks, requiring off-thesichvork, failing to provide itemized
wage statements, and failing to timely pay wagesupon termination. Their
complaint states causes of action for: (1) faiborpay wages for all time worked; (2)
failure to pay all overtime wages; (3) failure @mypminimum wages; (4) failure to
provide rest breaks; (5) failure to provide meaas; (6) late payment of all accrued
wages and compensation; (7) unfair business peac(Bus. & Prof. Code, § 17200);
(8) conversion of accrued wages and compensa®wjglation of Civil Code section
52.1; and (10) declaratory relief. The complaésts on the theory that California
employers mustnsure employees take meal and rest breaks, and that4 &t had
companywide practices of not paying wages timelyruggrmination and requiring

off-the-clock work.



b. The class certification motion and opposition

Plaintiffs moved for class certification, estinmafia total of 2,608 current and
former employees in the putative class of nonmar@gaonexempt hourly
employees. Plaintiffs sought certification of seweibclasses, including: (1)
employees who worked more than five hours and dideceive a 30-minute meal
period; (2) employees who worked more than 10 handsdid not receive at least two
30-minute meal periods; (3) employees who workddast three and a half hours and
did not receive a 10-minute rest period; (4) emp&sywho worked at least six hours
and did not receive two 10-minute rest periodsa{b¢mployees subject to a
salesperson performance-tracking policy; (6) emgdsybelonging to the above
subclasses who terminated their employment duhaglass period; and (7) all class
members who did not timely receive all wages duanuermination.

The parties conducted precertification discovand Lamps Plus produced
timekeeping records from a random sampling of prgatlass members. Plaintiffs
retained a third party provider of data entry aathgrocessing services that compiled
the sample time records into spreadsheets. Rfaiaiso retained a mathematics and
statistics expert, Dr. Robert Fountain, who anadyzamps Plus’s time card data,
termination and final pay data, and other admiaiste data. In addition to submitting
the work products and opinions of these retaingubds, plaintiffs submitted portions
of the transcripts of depositions of key Lamps Pamesentatives, portions of their
own deposition testimony, declarations of some eyg#s, and responses to an
employee questionnaire furnished by plaintiffs’ eeel to a random sample of
employees.

Dr. Fountain opined the timekeeping records dematest that 91.9 percent of
the sample employees experienced meal period Mokt Also, Dr. Fountain
concluded that 63.6 percent of the sampled emp$osezeived their final paychecks
late after termination of their employment.

Plaintiff Flores testified in his deposition thie would sometimes arrive at

work early on Saturday and not punch in until ligtsvas scheduled to begin, and he



performed work before he punched in. Flores aported that his supervisor told
employees to work off the clock. He also testifiedt he worked during his lunch
break, for example, getting inventory from the vimmese for a customer. When he
took breaks in the break room, he would be inteéedipy a coworker or a manager to
assist customers. He also testified to workingtwe hours after punching out.
Sometimes he did not take a lunch break becaussdhewas busy. However, he did
not recall a manager ever telling him he couldtaké a lunch break.

Plaintiff Khalili testified in his deposition thée was occasionally asked to
work off the clock, for example, to assemble amitend deliver it to a customer’s
home or carry an item to a customer’s car. Mosheftime, he clocked out for lunch
and in after his lunch break. But he sometimesdidget a lunch break.

Plaintiff McGuinness testified in his depositidrat his manager never told him
he could not take a lunch break. He also testifiadl he understood he could take his
rest breaks during the day. However, there wemgesdays when he did not take rest
breaks. “[W]e were never told we could not takarech break, specifically.

However, we felt that if we took a lunch or a mieadak during the certain busy times,
there could have been maybe some repercussiottsatcr He recalled taking meal
breaks on a “consistent basis.” However, his Iseedre often less than 30 minutes
long.

Five employees, including the named plaintifffraitted declarations in
support of the class certification motion. Theseldrations generally averred that
meal and rest periods were missed. Also, somemym@es declared they did not
receive their final paychecks on their last dayofk. Others stated that they did
receive their final paychecks on the last day opleyment.

Plaintiffs’ counsel distributed a questionnaireatsampling of putative class
members. Some employees responded, saying theymissed meal and rest breaks;
others said they always received their meal andoresks; and still others said they
always received either their meal break or thest beeak, but not both. The

guestionnaire did not ask why a break was misgdslo, some involuntarily



terminated employees said they did not receive thel paychecks on their last day
of work. Others said they did receive their fipalychecks on their last day of work.

In response to the certification motion, LampssRiainted out several
weaknesses in plaintiffs’ evidence, including (@rpes in Dr. Fountain’s mathematical
analysis; (2) an admission by plaintiff Flores thatsuffered a conviction for driving
under the influence; (3) that all named plaintifisrked at the same San Rafael store,
under the same manager; (4) Khalili's poor memdnyi® brief employment; (6) the
largely varying responses to plaintiffs’ questiomes; and (6) Dr. Fountain’s
admission in deposition that he did not includ@isxmeal and rest period analysis
whether the employees’ shifts were six hours @,les 10 hours or less.

Plaintiffs’ reply included a supplemental declamatfrom Dr. Fountain, further
analyzing the information contained in the emplogaestionnaires, including an
assessment of meal and rest period violations Hrttieclock work.

Cc. Thetrial court’s ruling on the class certificaton motion-

After the hearing on the motion, the trial coudkdhe matter under submission
and later issued a comprehensive ruling denyingéhngfication motion. The trial
court found that plaintiffs had established numiyaand ascertainability of the class.
However, the court concluded that individual isspiesiominated over common
issues as to the meal and rest period claims, lasd reatment was not superior to
individual actions. The trial court reasoned, witgard to meal and rest breaks, that
employers need only authorize and permit them, wvheans make them available,
but not ensure they are taken. The trial coudgazed the California Supreme Court
hashadyranted review ofiwve-caseBrinker to decide whether California law requires
employers teensure employees take breaks, or if employers need prdyide an

opportunity for employees to take breaksThe trial court relied on numerous federal

1 Fhe-two-casespresently-beforeAt the time of tiaéd ¢ourt’s ruling,the
Supreme Courthad granted review iBrinker Restaurant Corp. v. S-C;Superior

Court, supra, 165 Cal.App.4th 25eview grantedet.Octobe22, 2008, S166350




authorities holding that California employers weggquired to provide employees the
opportunity to take breaks, noténsure breaks are takeh.

The trial court also concluded that commonality hatlbeen established for
the remaining claims, as they all required an idliglized assessment, and there was
no evidence of any illegal companywide policy. Thal court also concluded that
class treatment of the claims was not manageablevanld not provide a substantial
benefit to the court or parties. Rather, becandridual inquiries predominated, the

trial court determined that class treatment wassoperior to individual actions.

{Brinker);, andBrinkley v. Public Storage (2008) 167 Cal.App.4th 127 8eview
granted&an Januar{4, 2009, S16880@rinkley))y-wil-address, which addresstte
“proper interpretation of California statutes angutations governing an employer’s
duty to provrde meal and rest breaks to hourly Wmlewmremeseeaeeshave—been
seragl. On April 12, 2012, the
California Supreme Court |ssued |ts decrsroanmker supra 53 Cal.4th 1004. On
June 20, 20123r|nkley was remanded to the Court of Appﬁ:arlarnumbeeef

20, 2012 S168806) 2012 Cal. Lexis 6819.)

2 SeeBrown v. Federal Express Corp. (C.D.Cal. 2008) 249 F.R.D. 580, 586-587
(Brown); Kenny v. Supercuts, Inc. (N.D.Cal. 2008) 252 F.R.D. 641, 646ehny);

Salazar v. Avis Budget Group, Inc. (S.D.Cal. 2008) 251 F.R.D. 529, 53&rez v.
Safety-Kleen Systems, Inc. (N.D.Cal. 2008) 253 F.R.D. 508, 518arlo v. United

Parcel Service, Inc. (C.D.Cal. 2009) 2009 U.S.Dist. Lexis 41948 at *2&8\Whitev.
Sarbucks Corp. (N.D.Cal. 2007) 497 F.Supp.2d 1080, 1088.



DISCUSSION

1. Class Action Standard of Review

Code of Civil Procedure section 382 authorizeschtions “when the
guestion is one of a common or general intereghaniy persons, or when the parties
are numerous, and it is impracticable to bring tladirbefore the court....” (See also
Cal. Rules of Court, rule 3.760 et seq.) Classfaation requires the party seeking
certification to prove “(1) . . . a sufficiently merous, ascertainable class, (2) ... a
well-defined community of interest, and (3) thaittiéeation will provide substantial
benefits to litigants and the courts, i.e., thaigeeding as a class is superior to other
methods. [Citations.] In turn, the ‘communityioferest requirement embodies three
factors: (1) predominant common questions of lafaot; (2) class representatives
with claims or defenses typical of the class; @)d(ass representatives who can
adequately represent the class.’ [Citationfiréside Bank v. Superior Court (2007)
40 Cal.4th 1069, 108%{reside Bank), citing among others, Code Civ. Proc., § 382 &
Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 32&4v-On Drug
Sores).)

“A class action may be maintained even if each bemmust individually
show eligibility for recovery or the amount of dages. But a class action will not be
permitted if each member is required to ‘litigatdstantial and numerous factually
unique questions’ before a recovery may be allowé@itations.] . .. ‘[l]f a class
action “will splinter into individual trials,” comon questions do not predominate and
litigation of the action in the class format isppaopriate. [Citation.]’ [Citations.]”
(Arenasv. El Torito Restaurants, Inc. (2010) 183 Cal.App.4th 723, 732 [order denying
certification on misclassification allegations affied where trial court found tasks
performed by restaurant managers, and time devotedch task, varied widely from
restaurant to restaurant].)

A ruling on certification is reviewed for abusedi$cretion. $av-On Drug
Sores, supra, 34 Cal.4th at p. 326.) “Because trial courts deally situated to

evaluate the efficiencies and practicalities ohpiemg group action, they are afforded



great discretion in granting or denying certifioati The denial of certification to an
entire class is an appealable order [citationd]jibthe absence of other error, a trial
court ruling supported by substantial evidence gdhewill not be disturbed ‘unless
(1) improper criteria were used [citation]; or &yoneous legal assumptions were
made [citation]’ [citation]. Under this standagd order based upon improper criteria
or incorrect assumptions calls for reversal ‘ “etleough there may be substantial
evidence to support the court’s order.”’ [Citauso]” (Linder v. Thrifty Oil Co.

(2000) 23 Cal.4th 429, 435-43biQder); accord,Sav-On Drug Stores, supra, at pp.
326-327.)

Thus, “[tlhe appeal of an order denying classiftegtion presents an exception
to the general rule that a reviewing court willkao the trial court’s result, not its
rationale. If the trial court failed to follow tleorrect legal analysis when deciding
whether to certify a class action, ‘an appellaterte required to reverse an order
denying class certification . . . , “even thougbrthmay be substantial evidence to
support the court’s order.”’ [Citations.] In ethwords, we review only the reasons
given by the trial court for denial of class cectftion, and ignore any other grounds
that might support denial.”Bartold v. Glendale Federal Bank (2000) 81 Cal.App.4th
816, 828-829.) “ ‘[W]here a certification orderms on inferences to be drawn from
the facts, “ ‘the reviewing court has no authotaysubstitute its decision for that of
the trial court.” "’ [Citations.]” Gav-On Drug Stores, supra, 34 Cal.4th at p. 328.)

2. Commonality-

Plaintiffs contend that common issues predomiraatd,that none of the
asserted claims requires individual inquigommon issues predominate when they
would be “the principal issues in any individuatiag, both in terms of time to be
expended in their proof and of their importanc@/asquez v. Superior Court (1971) 4
Cal.3d 800, 810.) “[T]he community of interest ueg@ment is not satisfied if every
member of the alleged class would be requireditgate numerous and substantial
questions determining his individual right to reenV (City of San Jose v. Superior
Court (1974) 12 Cal.3d 447, 459.)
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a. Meal and rest period claims

The trial court concluded California law requisraployers only to provide
employees with meal and rest breaks, not to ertkarbreaks are taken. If the trial
court is correct in its analysis of the law, iténg is entitled to substantial deference.
(Linder, supra, 23 Cal.4th at pp. 435-436.) Because we find tia¢ ¢ourt’s legal
analysis is correct, and substantial evidence dstrates individualized inquiry is
necessary, we affirm the order denying certifigatio

I.  The trial court’s legal analysis was correct

California law governing wages and working coradis is embodied, to a large
extent, in Labor Code section 1171 et seq. andetpelations (wage orders)
promulgated by the Industrial Welfare CommissioN@).3 Labor Code section
226.7, subdivision (a) states: “No employer shadiuire any employee to work
during any meal or rest period mandated by an eglplie order of the Industrial
Welfare Commission.” Labor Code section 512, subktin (a) states that employers
must provideemployees with meal breaks of not less than 30 t@& they work
shifts of more than five hours per day and a se@chinute meal break if they work

shifts longer than 10 hours per day.

3 The Legislature stopped funding the IWC in 204, its wage orders remain in
full force and effect. Nlurphy v. Kenneth Cole Productions, Inc. (2007) 40 Cal.4th
1094, 1102, fn. 4.)

4 Labor Code section 512, subdivision (a) statés1 employer may not employ
an employee for a work period of more than fiversquer day without providing the
employee with a meal period of not less than 30uteis, except that if the total work
period per day of the employee is no more thamsis, the meal period may be
waived by mutual consent of both the employer angleyee. An employer may not
employ an employee for a work period of more th@raurs per day without

providing the employee with a second meal periodatfiess than 30 minutes, except
that if the total hours worked is no more than d@rk, the second meal period may be
waived by mutual consent of the employer and thpleyee only if the first meal
period was not waived.”
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Labor Code section 516 specifically authorizesl¥N€ to “adopt or amend
working condition orders with respect to break pes, meal periods, and days of rest
for any workers in California consistent with theaktth and welfare of those workers.”
IWC’s wage orders are codified in the Californiadémf Regulations. (E.gSav-On
Drug Stores, supra, 34 Cal.4th at p. 3245hazaryan v. Diva Limousine, Ltd. (2008)

169 Cal.App.4th 1524, 1534.)

Wage Order 7-2001, which governs mercantile wark&e the Lamps Plus
employees, echoes the language of Labor Code sdxl®. It requires employers to
provide employees with a meal period of not less than Blutes for a work period of
more than five hours. (Cal. Code Regs., tit. 81870, subd. 112) Similarly, Wage
Order 7-2001 states that employers arauthorize and permit employees to take a
10-minute rest break for every four hours workédal. Code Regs., tit. 8, 8§ 11070,

subd. 12§ California employers are required to keep aceuratords of meal, but

5 California Code of Regulations, title 8, sectiikt070, subdivision 11 states in
pertinent part: “Meal Periods [1] (Ao employer shall employ any person for a
work period of more than five (5) hours without aahperiod of not less than 30
minutes, except that when a work period of not ntbam six (6) hours will complete
the day’s work the meal period may be waived byuautonsent of the employer and
the employee[f] . . . [1] (D)If an employerfailsto provide an employee a meal
period in accordance with the applicable provisiohthis order, the employer shall
pay the employee one (1) hour of pay at the emplsyegular rate of compensation
for each workday that the meal period is not predid (Italics added.)

6 California Code of Regulations, title 8, sectid070, subdivision 12 states:
“Rest Periods [1] (AEvery employeshall authorize and permit all employees to
take rest periods, which insofar as practicabldl slean the middle of each work
period. The authorized rest period time shall &sel on the total hours worked daily
at the rate of ten (10) minutes net rest time par {4) hours or major fraction thereof.
However, a rest period need not be authorizedrfgpieyees whose total daily work
time is less than three and one-half (3 1/2) hoéwsthorized rest period time shall be
counted as hours worked for which there shall bdeduction from waged{] (B) If

an employefailsto provide an employee a rest period in accordance with the
applicable provisions of this order, the employealkspay the employee one (1) hour

12



not rest, breaks. (Cal. Code Regs., tit. 8, § 016ubd. 7; cfFranco v. Athens
Disposal Co., Inc. (2009) 171 Cal.App.4th 1277, 1299.)

Federal courts have consistently found that Cadifoemployers are required
only to make uninterrupted meal and rest perax@s able to their employees. “The
California Supreme Court has described the intgnedected by meal break
provisions, stating that ‘[a]Jn employee forcedadogb his or her meal period . . . has
been deprived of the right to be free of the emgitsycontrol during the meal period.’
Murphy v. Kenneth Cole Prods.,, Inc., [supra,] 40 Cal.4th 1094 [at p. 1104.] Itis an
employer’s obligation to ensure that its employaesfree from its control for thirty
minutes, not to ensure that the employees do artigplar thing during that time.
Indeed, in characterizing violations of Califormmeal period obligations iNlurphy,
the California Supreme Court repeatedly describad an obligation not to force
employees to work through breaks. [Citation.Brgwn, supra, 249 F.R.D. at p. 585,
fn. omitted.)

Consistent with the purpose of requiring employergrovide employees with
meal breaks, the Labor Code and the IWC use mandatoguage precluding
employers from pressuring employees to skip bredédjning to schedule breaks, or
establishing a work environment discouraging oventing employees from taking
such breaks. (See, e.g., Lab. Code, § 226.7, ¢apfiNo employer shall require any
employee to work during any meal or rest period].). This mandatory language
does not mean employers massure employeesctuallytake meal breaks. Rather,
employers must onlgrovide breaks, meaning, make them available. Our
interpretation of the meal break requirement igosuied by the definition of the word
“provide” as used in Labor Code sections 226.7dsukion (b), and 512, subdivision
(a) (“providing”), as well as California Code of Regulations, titles&gtion 11070,

subdivisions 11 and 12. (See fns. 5 &@te.) “Provide” means “to supply or make

of pay at the employee’s regular rate of compeosdtr each work day that the rest
period is not provided. (Italics added.)
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available.” (Webster's Tenth Collegiate Diction&tp93) p. 937.)The language
regarding rest breaks is more permissive. An eygplaeed only authorize and
permit” rest breaks.(Cal. Code Regs., tit. 8, 8 11070, subd. 12, gadidded.)

And, any debate about an employer’s obligation ndigg meal breaks has been

squarely resolved bgrinker. InBrinker, our Supreme Court determined that “[a]n

employer’s duty with respect to meal breaks undéh section 512, subdivision (a)

and Wage Order No. 5 is an obligation to provideeal period to its employees. The

employer satisfies this obligation if it relieveés employees of all duty, relinqguishes

control over their activities and permits them as@nable opportunity to take an

uninterrupted 30-minute break, and does not impedakscourage them from doing

so. [1]1 On the other hand, the employer is ntigated to police meal breaks and

ensure no work thereafter is performed. Bonaadief from duty and the

relinquishing of control satisfies the employertdigations, and work by a relieved

employee during a meal break does not thereby phecemployer in violation of its

obligations and create liability for premium payden Wage Order No. 5, subdivision
11(B) and Labor Code section 226.7, subdivisiod’ (bBrinker, supra, 53 Cal.4th at
pp. 1040-1041.)

Plaintiffs rely onCicairos v. Summit Logistics, Inc. (2005)133 Cal.App.4th 949

(Cicairos) to argue employers muatsure meal and rest breaks are actually taken.

Cicairos involved an appeal from summary judgment in fasfoan employer on the
employees’ meal and rest period claims. The Caiuippeal reversed, determining
that triable issues of fact existed as to whethereimployer had a policy against
providing breaks. The employer@icairos pressured its truck-driver employees to
make a certain number of trips during a work dagnitored their progress with a
tracking system, did not include a code in thekirag system for rest stops, and did
not schedule meal breaks for the driverSicéiros, at pp. 955-956.) These and other
aspects of the work environment effectively deptideivers of an opportunity to take

breaks. The Court of Appeal determined that anleyep who frustrates its
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employees’ exercise of their right to meal perioddates the employer’s obligation to
“provide” meal periods. (Sed. at pp. 962-9637)

Cicairos does not assist plaintiffs and is distinguishaiviets facts. The
mandate that an employer may not frustrate theceseeof employees’ meal breaks is
not equivalent to an obligation to ensure thatrapleyee actually takes the break.
Unlike the employer i€Cicairos, in this case, there is overwhelming evidence that
Lamps Plus’s policies allowed and encouraged medbgs. (Se®rown, supra,

249 F.R.D. at p. 58&Jicairosis “consistent with an obligation to make breaks
available, rather than to force employees to takalks”]; see als&enny, supra,
252 F.R.D. at p. 646 Cicairos is not persuasive authority for the propositioatth

employers must ensure that their employees také meaks”].) And, Brinker

squarely rejected the proposition that an employast police its employees to ensure
that breaks are actually takerBrifhker, supra, 53 Cal.4th at pp. 1040-104Brjnker

relied onCicairos only for the proposition that “an employer may naotdermine a

formal policy of providing meal breaks by pressgremployees to perform their

duties in ways that omit breaks”].)

The notion that an employer must ensure all engdsyake their meal and rest
periods is utterly impractical. “Requiring enfoneent of meal breaks would place an
undue burden on employers whose employees are numer who . . . do not appear
to remain in contact with the employer during tlag.d [Citation.] See White v.
Sarbucks Corp., [supra,] 497 F.Supp.2d 1080, 1088-[1089.] It would atseate
perverse incentives, encouraging employees tote@ampany meal break policy in
order to receive extra compensation under Califowage and hour laws. [Citation.]”
(Brown, supra, 249 F.R.D. at p. 585.)

7 Cicairos concerned Wage Order 9-2001 (Cal. Code Regs8, #.11090)
covering workers in the transportation industryt, the pertinent wage order
provisions are materially similar.
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All nonexempt Lamps Plus employees must sign a &tating they
acknowledge the company upholds the rest and meaklaws, they will comply
with the policy, and they will report any misse@dk to human resources. Lamps
Plus made clear its commitment to follow the lawaloghorizing supervisors and
managers to take disciplinary action to enforcepiblecy, up to the point of
suspending employees who did not take their scledduieaks. Under plaintiffs’
hypothesis of the law, even an employer like LaRlos, which notified its employees
they must exercise their right to take breaks sk suffering discipline for failing to
take a scheduled break, must nonetheless pay #ytnavery employee who
chooses to skip a rest and/or meal break.

This plainly does not make sense. If that werdadhe then most employers
would have no choice but to terminate the employroéthose who, from time to
time, may choose not to take their breaks. Totrpret the rest and meal break
statutes would not be in keeping with our dutydasirue the Labor Code statutes
regulating the conditions of employment liberathyjth an eye to protecting
employees.” Murphy v. Kenneth Cole Productions, Inc., supra, 40 Cal.4th at p. 1111,
accord,Ramirezv. Yosemite Water Co. (1999) 20 Cal.4th 785, 794.) Employees
would not benefit by plaintiffs’ theory of the lawas they may be tempted to risk the
“stick” of discipline in pursuit of the “carrot” cé penalty payment, or they could be
punished despite thethoice to miss all or part of a rest or a meal breakaime
commission. Also, an employer would be penalizespite using its best efforts to
provide rest and meal breaks. Therefeddioughconsistent witthe Supremé&eourt
hasyetto-deeide-theCourt's resolution of issuein Brinker, we hold that the trial
court used the correct legal analysis with reganahéal and rest break&Brinker,
supra, 53 Cal.4th at pp. 1040-1041.)

ii.  The trial court did not improperly reach the “merit s” of
plaintiffs’ claims.

Plaintiffs contend the trial court improperly readrthe merits of plaintiffs’

claims when it determined that California law regaiemployers to provide but not to
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ensure breaks are taken. Citingder, plaintiffs contend that the certification
guestion is “essentially a procedural one that adm¢ssk whether an action is legally
or factually meritorious.” I(inder, supra, 23 Cal.4th at pp. 439-440; accofdy-On
Drug Stores, supra, 34 Cal.4th at p. 326.) Plaintiffs urge that thaltcourt improperly
focused on individual factual issues rather thamnpifs’ theory of recovery.n their

supplemental brief, plaintiffs contend thgrinker held that “a trial court should not

resolve any dispute concerning the elements adianalinless resolution is essential to

the predominance analysis, and even then, the av@aiushould be the bare minimum

necessary.”
Hewever-roNaase prevents a court from examining a legal isgwen ruling

on a certification motion. tfinder] said only that a plaintiff need not establish a
likelihood of success on the merits in order tcagbtlass certification. It does not
follow that, in determining whether the criteria@bde of Civil Procedure section 382
are met, a trial or appellate court is precludedificonsidering how various claims
and defenses relate and may affect the coursesditithation, considerations that may
overlap the case’s merits. [Citation.] Linder ... expressly recognized that
‘whether the claims or defenses of the represemtalaintiffs are typical of class
claims or defenses’ was an issue that might neabsba intertwined with the merits
of the case, but which a court considering cesdtfan necessarily could and should
consider. [Citations.]” Kireside Bank, supra, 40 Cal.4th at pp. 1091-1092; see
Washington Mutual Bank v. Superior Court (2001) 24 Cal.4th 906, 915 [choice of law
iIssue had to be resolved before certification donavide class was addressed as it
was key to predominance and manageabilitygtsh v. IKON Office Solutions, Inc.
(2007) 148 Cal.App.4th 1440, 1450 [affirmative defes may be considered to defeat
certification].)

Plaintiffs also rely odaimez v. Daiohs USA, Inc. (2010) 181 Cal.App.4th 1286
(Jaimez) to support their argument that the trial couddd not have examined the
legal issue of whether an employer mprsivide or ensure that employees take breaks.

In Jaimez, Division One of this district reversed the denibtlass certification in a
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case that, lik€icairos, involved employees who were on the road moshefday or
at customers’ places of businegsimez found it unnecessary to decide whether
employers need only provide meal breaks and natrereamployees take them.
(Jaimez, supra, at pp. 1303-1304.) The declarations establishedgmninant common
factual issues regarding the missed meal breaksodine employer’s practice of
designating delivery schedules and routes that maaossible for employees to
both take their breaks and complete their deligeoie time. Id. at pp. 1300-1301.)
Before 2006, the employer had a practice of dedg@D minutes per shift for a meal
break even if no break was taken; and after 200%)@yees had to sign a manifest
indicating they took a meal break in order to gatipregardless of whether they
actually took the break.ld. at p. 1304.) Since the employer’s practices weramon
and predominant factual issues on the meal andreak claimsJaimez did not have
to consider whether the employer violated a dufyrtvide or to ensure breaks.
Jaimez does not hold that in every wage and hour case) #nese presenting entirely
different factual issues, courts may not consitlermerits of a legal issue in order to
rule on class certificationHere,-en-facts-completely-different-than-thosessilie-in
dodpaez

Brinker acknowledged that “[w]lhen evidence or legal issgEsnane to the

certification question bear as well on aspectsiefrherits, a court may properly

evaluate them. [Citations.] The rule is that artoay ‘consider[] how various

claims and defenses relate and may affect the eaidirihe litigation’ even though

such ‘considerations . . . may overlap the case&stay ” (Brinker, supra, 53 Cal.4th

at pp. 1023-1024.) “Presented with a class ceatifdon motion, a trial court must

examine the plaintiff’'s theory of recovery, assiesnature of the legal and factual

disputes likely to be presented, and decide whetlakridual or common issues

predominate. To the extent the propriety of cedifon depends upon disputed

threshold legal or factual questions, a court naag indeed must, resolve them. Out

of respect for the problems arising from one-wagmention, however, a court

generally should eschew resolution of such issué=ssa necessary.”ld. at p. 1025.)
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Herg the trial court appropriately decided the thrédhegal issue, as no other means
would permit assessment of whether class treatofdramps Plus’s employees’
claims was warranted.

lii.  Substantial evidence supports the trial court’s ruing.

The declarations, depositions, and questionnagpanses of putative class
members showed that Lamps Plus did not have ansaivpractice of denying
employees their breaks. The evidence establista¢d amps Plus had a meal and rest
period policy conforming to the applicable laws avage orders, and that Lamps Plus
disciplined its employees for failing to comply twithe policy. Further, the breadth of
supposed “violations” is widely variable. Some déoypes declared they often missed
meal and rest breaks; others declared they alvemgsved their meal and rest breaks;
and still others declared that they always receaidter their meal break or their rest
breaks, but not both. Some employees declaredriesl breaks were uninterrupted,
and others claimed interruptions of varying degrdegen the named plaintiffs have
divergent experiences, despite all having workatdesame store and reported to the
same manager. They each report a different nuoflateged violations and differing
reasons for the claimed violations.

Given the variances in the declarations, questimas, and deposition
testimony, plaintiffs failed to demonstrate a conmpoactice or policy. (E.gAli v.
U.SA. Cab Ltd. (2009) 176 Cal.App.4th 1333, 1350 [“When variatiom proof of
harm require individualized evidence, the requisdenmunity of interest is missing
and class certification is improper”]; compare wiilifil v. Dollar Financial Group,

Inc. (2008) 162 Cal.App.4th 1193, 1207, 1208 [certifmat@ppropriate where
employer had policy of prohibiting certain emplogémm taking breaks].) Even
though managers directed when employees couldat@eks, to accommodate
customer flow and staffing requirements, substhatimence demonstrates significant
variances in Lamps Plus’s practices. The only@wig of a companywide policy and

practice was the evidence that Lamps Plus hadieypol provide employees with
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meal and rest breaks as required by law, and thplogees were disciplined for
failing to conform to this policy

Plaintiffs’ theory that chronic understaffing leal¢lasswide violations of the
meal and rest period law has been rejected byahess (Sedrown, supra, 249
F.R.D. at pp. 582, 587.) Plaintiffs have not citesingle case ratifying this theory.
Furthermore, the evidence does not support a pgevaaderstaffing theory and,
instead, simply indicates that employees had diltfyctaking breaks during certain
busy times. Itis not clear that breaks couldbetaken at some other, less busy time,
which complies with the law.

Plaintiffs point to employee timekeeping recordd &mDr. Fountain's expert
declaration, urging that the records and declanatemonstrate that employees often
did not clock out for breaks of 10 or 30 minutétowever, because rest periods were
paid, employees had no reason to record them., &lsce were methodological
weaknesses with Dr. Fountain’s analysis. The amabjid not consider whether meal
periods were validly waived by an employee worksnghours or less, or 10 hours or
less. (Lab. Code, 8 512, subd. (a).) A trieraaftfwill have to determine if Lamps
Plus employees actually missed breaks, or simphotao record them, as well as the
reasons why employees might have missed brealetwned to work before
completing them.

Dr. Fountain admitted during deposition that th@es no methodology for
determiningwhy breaks were not taken or were abbreviated. HEmised his analysis
on the erroneous legal assumption that Lamps Passraquired to ensure that breaks
were taken. He assumed a break was missed if plogee clocked in one minute
early from a break without accounting for why tbhaturred. As a practical matter,
employees may have any number of reasons to retwmork early. And, there was
evidence some employees returned to work volugthdtause they wanted to help a
customer, or they wanted to leave work early irdt#faaking a lunch break. Even if

the employee records showed an employee did netadikkeak at all, the reason for
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that “missed” break must be ascertained, becaubatiemployee willingly decided to
forgo a break, there was no violation of law.

iv. The trial court did not abuse its discretion in derying the
request for a stay pending resolution oBrinker and Brinkley.

Plaintiffs asked the trial court to stay its rulifug the meal and rest period
subclasses until the California Supreme Court $ssed its opinions iBrinker and
Brinkley. The court decided the class certification motioits entirety, and we can

find no error with its ruling.And in any event, this issue is now moot.

“Trial courts generally have the inherent powesti@y proceedings in the
interests of justice and to promote judicial e#rty.” Freibergv. City of Mission
Vigo (1995) 33 Cal.App.4th 1484, 1489.) We reviewia tourt’s ruling on a stay
for abuse of discretion. (See, e\yeilev. Surtevant (1917) 176 Cal. 767, 768.)

The trial court was well within its discretion tole on the appropriateness of
class resolution of the meal and rest period claiBescisions irBrinker andBrinkley
havehadbeen pending for some time, and it would hardlefiieient to stall
resolution of all class actions claiming meal a@st period violations in the interim.

ditionally. to 4 | laintiff i : we
copcheo-helasloynsrelbrocossap— o honesoasens.

b. Off-the-clock claims:

Plaintiffs next contend that common questions of énd fact predominate
their claim that employees were not compensatedlfdime worked, contending that
Lamps Plus had a policy requiring off-the-clock WwoEmployers can be held liable
for claims of working off the clock only if the engyer knows, or should have known,
employees were working off the clockMorillion v. Royal Packing Co. (2000) 22
Cal.4th 575, 585.)

Plaintiffs point out that of the 40 questionnaitesied in by Lamps Plus
employees, over half of the responding employerklsanps Plus required them to
work off the clock. On the other hand, almost ludithe responding employees

reported no off-the-clock work. Even the namednpitis did not uniformly report
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working off the clock. With almost as many emplegeeporting they were not
required to work off the clock as those who clainttesly were, the evidence does not
lead to an inference there was a companywide padigyiring such work. Also, the
evidence does not demonstrate Lamps Plus knewyoivalespread off-the-clock
work. The employee questionnaires were nonspemifttasked general questions,
such as “Did you ever perform work after hours?thaut inquiring whether any
Lamps Plus manager had knowledge of this work. psaRius had a policy requiring
employees to record the hours worked. Determinihgther Lamps Plus managers
knew or should have known about off-the-clock wailt be a fact-intensive inquiry,
necessarily involving investigation of the indivalicircumstances of each employee’s
off-the-clock work.

C. Waiting time claims:

Plaintiffs contend that employees were not timeydmfter termination of their
employment. California law requires employers &g perminated employees’ wages
within prescribed timelines, and provides for pé&ralfor the willful failure to do so.
(Lab. Code, 88 201, 202, & 203.) Specifically, bakCode section 201 provides that
if an employer discharges an employee, wages eamgdnpaid at the time of the
discharge are due and payable immediately. (8<ddd. (a).) Section 202 provides
that a quitting employee who gives more than 72 $imotice is also entitled to
receive wages on the last day of work. (8 202ds(dp.) The willful failure to pay
wages subjects an employer to continuing-wage fiesal(§ 203.)

Lamps Plus had a policy to pay wages upon ternanatirhe policy sets forth
the procedure for both voluntary and involuntamyrti@ations, and calls for a
termination report compiled by the manager, andrstibd to Lamps Plus’s central
human resources department for processing. Theddgsvorked is determined from
the termination report. The payroll departmeneiponsible for transmitting the final
paycheck to the employee. The paychecks are gasuurier to the employee’s store,

or are sent by mail at the request of the employee.
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The timekeeping records, responses to questiorsane Dr. Fountain’s
analysis reveal varied experiences among the ereefoyPlaintiffs argue that Lamps
Plus has unreliable records of when it paid iteiteated employees, and the class
should not be punished by Lamps Plus’s failuredieqaiately document payment of
final wagess However, California employers are not obligaieédep a record of the
date of final pay for each employee, or of the amtevhich each employee gave
notice of termination. (See Cal. Code Regs.8ti§ 11070, subd. 7; Lab. Code,

8 226.) The vast majority of the data plainti#ied upon -- excluding Lamps Plus’s
own records -- did not adequately set forth thewriistances of the termination, such
as how much notice was given. The class membessihiony and declarations varied
widely, undermining any inference of a companywpadécy of failing to pay wages.
The trial court could reasonably conclude thatvittlialized inquiry was required, and
that plaintiffs did not establish classwide vioteus. In any event, as discussed in Part
3 below, it does not appear that any of the propatEss representatives was denied a
timely final paycheck.

d. Itemized wage statements

Plaintiffs advance a theory that to the extentabeve violations were
committed, Lamps Plus failed to provide accuratgewstatements (e.g., statements
that reflected statutory compensation for employetes missed meal and rest
periods). The trial court determined that clagsifesation of wage statement
violations required class members to show actyatyrfrom the noncomplying pay
stubs. (Lab. Code, § 226.) To recover damageiméacurate wage statements, an

employee must suffer injury as a result of a kngnand intentional failure by an

8 In their supplemental brief, plaintiffs rely oanslice Werdegar’s concurring
opinion inBrinker for the proposition that Lamps Plus’s failure ek accurate time
records creates a rebuttable presumption thattioakoccurred, and therefore
supports certification. Brinker, supra, 53 Cal.4th, p. 1053 (Werdegar, J.,
concurring).) We need not address this argumeggsiconcurring opinions are not
binding precedent.” 1G re Marriage of Dade (1991) 230 Cal.App.3d 621, 629.)
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employer to comply with the statileThe injury requirement in Labor Code section
226, subdivision (e) cannot be satisfied simplgrié of the nine itemized requirements
in section 226, subdivision (a) is missing from age& statement. (Sdaimez, supra,

181 Cal.App.4th at p. 1306; see aldtot v. Spherion Pacific Work, LLC (C.D.Cal.
2008) 572 F.Supp.2d 1169, 1181.) By employingé¢hne “ ‘suffering injury,” ” the
statute requires that an employee may not recaversidlations of section 226,
subdivision (a) unless he or she demonstrantesjury arising from the missing
information. (aimez, at pp. 1306-1307.) Therefore, the trial courtgaleanalysis

was correct.

Also, to the extent that none of the above clairasevappropriate for class
resolution, this derivative claim also fails, ahe trial court’s ruling is supported by
substantial evidence.

e. Unfair competition claim.

The complaint states a violation of Business & Pssfons Code section 17200
et seq. “The Unfair Business Practices Act definafair competition’ as any
‘unlawful, unfair or fraudulent business practicelainfair, deceptive, untrue or
misleading advertising . . . ." (8 17200.) Theglstature intended this ‘sweeping
language’ to include * “anything that can propdsty called a business practice and
that at the same time is forbidden by law.”’ BZibn.]” (Bank of the West v.

Superior Court (1992) 2 Cal.4th 1254, 1266.) Here, it is cldwat this claim is

derivative of the others, as it relies on violasat the same laws and is based on the

9 Labor Code section 226, subdivision (e) statésn émployee suffering injury
as a result of a knowing and intentional failurealmyemployer to comply with
subdivision (a) is entitled to recover the greateall actual damages or fifty dollars
($50) for the initial pay period in which a violati occurs and one hundred dollars
($100) per employee for each violation in a subsatpay period, not exceeding an
aggregate penalty of four thousand dollars ($4,088) is entitled to an award of
costs and reasonable attorney’s fees.”
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same evidence discussed above. Therefore, thedtig properly concluded that
class treatment of this claim was not warranted.
3. Adequacy and Typicality:

Having concluded that common questions of law dgonedominate, we need
not decide whether the trial court’s ruling on telated issues of adequacy and
typicality was in error. Kireside Bank, supra, 40 Cal.4th at p. 1089 [the community of
interest requirement includes three factors: ¥ ffiedominant common questions of
law or fact; (2) class representatives with claonslefenses typical of the class; and

(3) class representatives who can adequately reprédse class’ ”].) Nevertheless, we
will discuss these factors briefly.

Before a class can be certified, the court mudabtisfied that the named
plaintiffs can adequately represent the class batitheir claims are typical. “ {A]
plaintiff seeking to maintain a class action musabmember of the class he claims to
represent. [Citations.]” [Citation.]’ [Citatioh.The class representative must be
situated similarly to class members. [Citatiofit]is the fact that the class plaintiff's
claims are typical and his representation of theshdequate which gives legitimacy
to permitting him to bind class members who havicef the action. [Citations.]’
[Citation.] Further, ‘there can be no class cexdifion unless it is determined by the
trial court that similarly situated persons havstained damage. There can be no
cognizable class unless it is first determined theambers who make up the class have
sustained the same or similar damage.Carp v. Procter & Gamble Co. (1993) 18
Cal.App.4th 644, 663-664.)

Class representatives are fiduciaries, and concegasding their credibility
may support a finding that they are inadequatee(8.9.Savino v. Computer Credit,
Inc. (2d Cir. 1998) 164 F.3d 81, 8Ifire Proxima Corp. Sec. Litig. (S.D.Cal. May 3,
1994, Fed. Sec. L. Rep. (CCH) 1 98, 236) 1994 Uss.Dexis 21443|n re Computer
Memories Securities Litigation (N.D.Cal. 1986) 111 F.R.D. 675, 682-6&3hen v.
Beneficial Loan Corp. (1949) 337 U.S. 541, 549Hhlere, the trial court concluded that

none of the named plaintiffs could adequately regméthe proposed class.
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Flores’s credibility was subject to attack becausdas two felony and three
misdemeanor convictions for drunk driving, disotgeonduct, and street racing.
(Evid. Code, 88 788, 1101.) During his depositwhen asked if he had ever been
convicted of a crime, he admitted to only one cotwn in 2001 for driving under the
influence, for which he was placed on five yearshation and served 90 days in jail.
Flores is clearly not an adequate class represemta@cause his character for
truthfulness may be impeached by his criminal cotoms and by his lack of candor
in admitting to them when examined under oath jpodéion.

Khalili worked part time over the course of a fewnths and, in total, he
worked only 12 shifts at Lamps Plus. He remembeesd little about his short tenure
at Lamps Plus and often responded that he “digmtember” when asked specific
guestions about the conditions of employment atlegehe complaint. He testified
he was asked to work off the clock but did not retbher by whom or how many times
he worked off the clock. He testified, “I don’tmember how many times, but | can
tell you it was multiple.” When pressed to estielabw many times he worked off the
clock over the course of his 12-shifts employmeitihwamps Plus, whether it was 10
times or more, he testified, “It was definitelysdbhan a thousand.” Such testimony
demonstrates that not only is Khalili's memory diatgle, but so is his sincerity in
trying to honestly answer questions under oathis $ériously impacts his ability to
represent the class. He cannot meaningfully testithe alleged violations, and his
testimony raises doubt that he experienced anl.at a

As for McGuinness, he testified that he “took maaaks on a consistent
basis,” and that his manager never told him hectoat take a meal or rest break.
When asked if there was ever a time when he chois® take a break because he
wanted to complete a sale, he responded, “Yegjyémwetly].” He also testified that he
understood he was obligated to take meal and reakb in compliance with Lamps
Plus’s policy. Further, he understood that it Wessobligation to clock in when he
“started working” and to clock out when he “stoppeatking,” and that he did so

throughout his employment. Plainly, McGuinnesssdoet fairly represent a class of
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employees who were denied Labor Code rights becaydas own testimony, Lamps
Plus provided all the rights to which he was esditby law.

With regard to the claim for late payment of fimadges, plaintiffs’ counsel told
the trial court during argument of the class cediion motion that two of the named
plaintiffs, Flores and Khalili, were suspended larced “on call” before the date of
their employment termination, so it could not béed@ined whether or not they were
paid late. McGuinness testified that his final gfagck was not late. It does not appear
that any of the named plaintiffs may representasbf employees who were denied
their rights under Labor Code section 203.

4. Superiority -

Plaintiffs further contend that the trial courtemirwhen it found that the class
action mechanism was not superior to litigatiomnadividual claims. Plaintiffs have
the burden to show that the class action mechaisisonperior to other available
methods for the fair and efficient resolution of tontroversy. fean Witter
Reynolds, Inc. v. Superior Court (1989) 211 Cal.App.3d 758, 772-773n light of the
size of the proposed class, there could be thogsainehini-trials to address the factual
iIssues. This clearly supports the trial court’aaosion that class treatment is not
superior to individual lawsuits.

5. Evidentiary Rulings and Omission of Class Member Tstimony-

LasthyplaintifisPlaintiffstake issue with the trial court’s evidentiary ngjs
and the omission of certain evidence. Plaintiftpua for the first time in their reply
brief that the trial court committed prejudiciat@rwhen it failed to consider evidence
submitted by a putative class member Chad Clafegiments cannot properly be
raised for the first time in an appellant’s repheb and accordingly we deem them
waived in this instance.”Qold Creek Compost, Inc. v. Sate Farm Fire & Casualty
Co. (2007) 156 Cal.App.4th 1469, 1486.)

Plaintiffs also contend that the trial court errongly overruled their objections
to Attorney McQueen’s declaration, arguing thatahsisted of impermissible expert

opinion to the extent that it sought to refute fihdings in Dr. Fountain’s research
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methodology. If the evidentiary ruling was in efrany error was clearly harmless.
Plaintiffs here failed to meet their burden in mmayfor class certification. The
propriety of the trial court’s ruling does not dedeon any evidentiary showing made
by defendants.

6. Remand Is Unnecessary.

Lastly, in their supplemental briefs following remsefrom the Supreme Court,

plaintiffs urge that remand to the trial court ecpssary so that it can evaluate

plaintiffs’ evidence in light oBrinker. Specifically, plaintiffs urge that their evidenc

on the meal period issue was at odds with the hgloh Brinker, and therefore this

evidence must be reassessed on remBnithker concluded “an employer’s obligation

is to provide a first meal period after no morentfime hours of work and a second

meal period after no more than 10 hours of woilBF'inker, supra, 53 Cal.4th at p.
1049.) In the trial court, plaintiffs, like theaphtiff in Brinker, had urged that state

law obligates an employer to provide a 30-minut@lperiod at least once every five

hours. Brinker squarely rejected this theory.bid.) While Brinker acknowledged that

remand on this issue was necessary, it is factda@hnquishable from our case. In

Brinker, the trial court had certified an over-inclusiveahperiod subclass, based on

the erroneous assumption that a meal period hbd tdfered for every five hours of

work. (Ibid.) Here, reqardless of the required timing of aegond meal period, the

trial court concluded that individual issues predwated and denied certification.

Therefore, remand on this issue is unnecessargau3e it is clear that the trial court’'s

ruling was consistent witBrinker, we see no purpose in remanding this case.
DISPOSITION

Because there is substantial evidence to suppettial court’s ruling, we

affirm the order denying certification. Lamps Pissawarded its costs on appeal.
CERTIFIED FOR PUBLICATION -
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GRIMES, J.

WE CONCUR:

BIGELOW, P. J.

FLIER, J.
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Filed 9/5/12

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION EIGHT

LAMPS PLUS OVERTIME CASES B220954

JCCP No. 4510
MARLON FLORES et al., (Los Angeles County
Super. Ct. No. BC357662)

Plaintiffs and Appellants,

ORDER CERTIFYING OPINION
V. FOR PUBLICATION

LAMPS PLUS, INC., et al. [NO CHANGE IN JUDGMENT]

Defendants and Respondents.

THE COURT:*
The opinion in the above-entitled matter filedAumust 20, 2012, was not

certified for publication in the Official Report$&or good cause it now appears that the

opinion should be published in the Official Repp&sd it is so ordered, with no

change in judgment.

* BIGELOW, P. J. FLIER, J. GRIMES, J.






