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1 REPLY MEMORANDUM

In a recent opinion in Calijornians for Disubility Rights v, Merven's, LLC (the “CDR™

action), 2005 Cal. App. LEXIS 160 (2005}, the First Appellate Distriot of the California Court of

2

3

41| Appeal held that the new standing limitations of Proposition 64 do not apply to lawsuits fled before
5

its effective date of November 3, 2004. In so holding, the CDR court held that (1) the statutory

G| repeal rule did not apply; (2) that Proposition 64, if applied, would have improper “retroactive”

7|} effect and, therefore, could not be applied in light of the absence of eXpress provisions speaking to

8 || retroactivity; and (3} that Proposition 64 and the revised UCL expressed no indication that it was

91| meant (o apply 10 pending actions, Lefendants respectfully submit that CR was wrongly decided
10 on all three counts above,

11 As an initfal matter, the COR court mi sapplied controlling California Supreme Court und

121 statutory authori ty that demonstrably contradicts its conclusions. See, e.g,, Youngerv. Sup. (1., 21

13 1] Cal. 3d 102, 109-10 (1978); Governing R, of Rialto Unified Sch, Dist. v, Mana, 18 Cal, 34 819,

14 11 829 (1977); Gov’t Code § 9606, Mo cover, Proposition 64 should be applied to pending cases
1511 because (1) jts application would have g “prospective,” not s “retroactive,” effect and, therefore, the
16 {| non-retroacti vity presumption applied by the CDR court was inapplicable; and (2} its application to

17 | | pending cases comports with voter intent,

18 Finally, given the substant.al significance and difference of opinion on this issue, as well
191} as the immediate and tangible impacs this issuc has on this action, Defendants respectiully reguest
20| that the Courl, should it decide to deny their motion, temporatily stay further proceedings in this

21| action wntil further appellate guidancs 1s offered by other jurisdictions. Based on our best

22 | information, at lcast two other jurisdictions (as well as the Supreme Court) have either heard and/or

23 | will imminently hear arguments on this issue, The issuance of an appetiate opimion vontrary (o

24 1 CDR would undoubtedly lead fo add: tional metion practice and u waste of this Court’s and tic

25 || partics’ time and resources,

28
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1 I INIRODUCTION |

i A.  The Statutory Repea] Rule Applics to Proposition 64°s Application Analysis

3 As repeatedly held by the Cafifomia Supreme Court, it is g general rule . . | that a cause
4 || of action or remedy dependent on a statute falls with the repeal of the statute, even afler the action

thereon is pending, in the absence of 1 sav ng clause in the repealing stature,” Governing Bd. of

Rialto Unified Sch. Dist V. Mann, 18 Cal, 3d §1 9,829 (1977 (quoting Callet v Alioto, 216 Cal. 65,

67-68 (1930)); see Younger v. Sup, Cr., 21 Cal. 34 102, 108 (1978) ("the well settied rule that an

XD N ;o

action wholly dependent on statute abates if the statute is repealed without a saving clause™);

9 || Southern Serv. Co. v, County of Los Angeles, 15 Cal. 2d 1, 11-12 (1940) (repeal of purely statutory
10 4| right to tax refund requives reversal of nonfinal fudgment). This rle of law ~ ie., the “statutory

11| repeal® rule ~ s premised upon 4] Jong well-cstablished line of California deeisions,” and 18 bascd

12 {1} on the concept that “all statutory remcdics are pursued with the full realization that the Legislature

13 ] may abolish the right to recover at any ume.” Mann, 18 Cal. 3 a 829, Significantly, this ruje of

14| law is codified in the Government Code. See Cal. Gov’t Code § 9606 ("Any statute may be

151 repealed at any time, except where vested g ghts would be impaired. Persons actmg under any

18| statute act in contemplation of this power of repeal”).

17 The statatory repeal rule of law applies where (1) the proceeding or claim is wholly

18] dependent on statute; (2) the statutory authority for the proceeding or claim has been withdrawn

19 || through amendment oy effective repect; and (3) there i 00 final judgment in the action at the time

20 |} the repealed is offective. See Younge:, 21 Cal, 3d at 109-10.  As discussed in the underlying

21 moving brief and, undisputed by Plaiutiffs, all three clements are mel in this case.

22 With regards to this issue, however, the CDR court held that the holdings in Tapiq v, Stp,
23} Cr. 53 Cal, 3d 282 (1991), and Lvangelatos v. Sup. Cr., 44 Cal. 3¢ | 188, contro} and require a

24 retroactivity analysis of Proposition 64’y impact on pending cases. See CDR, supra at *5-18. Thig

25| holding completely disregards years cf California Supreme Court cases applying the statutory

28} repeal rule. Sep &g, Marmn, 18 Cal. 34 at 829 (“TAJ repeal of {the] statute withont o saving clause

27 || will terminate all pending actions based thereon.™) (quoting Sowthern Serv. Co,, supra at 11-12;

28 || Younger, 21 Cal, 3d t 109 (“[Aln action wholly dependent on statute abates if the statute ig

.y
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1

1| repealed without a saving clause hefo o Judgment is final.™); Brenson v, Metabolife tnt’l, fnc,, 116

Cak. App. 4th 679, 690 (2004) “Where, as here, the Lepislature has conferred o remedy and

withdraws it by amendment orrepeal of the remedial statute, the new statutory scheme may be
appied to pending actions without tri ngering retrospectivity concern $."): Cross v. Bonded

Adjustment Burean, 48 Cai, App. 4th 266, 275-76 (1 996) (“It is well settled that when a cause of

Cal. App. 4th 481, 488-89 (1992) (a private party could not obtain dismissal for inconvenient forum

2
3
4
5
B8 {1 action rosts on a Statute, the repeal of he statute destroys the right . . 7% Beckman v, Thompson, 4
7
8[| because the statule authorfzing such dismissal had been repealed.).

9 Indeed, a5 carly as 1916, ths Cali fornia Supreme Court, in noting the plethora of

O {} authority supporting the statutory repeal rule noted, “Ttlhe books are 50 full of cases iltustrating this

11 {| principle that the only difficulty is in making a selection.” Afpss v Smith, 171 Cal. 777,789 ( 1916).

12 The CDR court also | gnored the well-setiied principle that the statutory repeal rule ig

13 {| sepavate and distinct from the analysic at issue in Evangelatos and Tapiq. See, e.g., Phvsivians

14 1 Comm. for Responsible Med, 1. Tyson Foods, Ine., 119 Cal, A pp. 4th 120, 125 (2004) (“The repreal
151} of & statutory right or remody | | | presents entirely distinet issues from that of the prospective or
16 || retroactive dWWWﬁHWW‘mmCﬁ . App. 4th at
1711 301-02; see alse Beckman v, Thompsen, 4 Cal, App. 4th 481, 488-89 (1992) (“ITIhe genera) rafe

18 |{ that statutes are presumed to operate rospectively in the absence of express legislative declaration

19 {1 is not applicable here,” because “we deat here with a repeal, not a ‘retroactjve’ application of a new
20 || statute.”); see also Witkin, Summmary of Cali fornia Law § 497 (Vth ed, 1988).
21 This distinetion was affirmed by the Supreme Court in Mann and Younger where it

22 || rejected an attempt by the plaintiffs there to urge refiance upon a Tupia/Evangelatos ling of

23 || analysis. The Supreme Court ruled that “[a] long well-ustablished tine of California decigions

24 [applying the statutory repeal rule] conclusively refutes plaintiffs contention.” Mann, 18 Cal. 3d at

2511 829. The Supreme Court further explined that “fa]ithough the courts normally construe statutes to

26 || operate prospectively, the courts corre latively hold under commion taw that when a pending action

rests solely on a statuiory basis, and when no rights bave vested under the statute, “a repeal of [the]

28 | statute without g saving clause will terminate all pending actions thereon,™ /g,
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Significantly, the § upreme Court in Younger dictated that the “only legislative intent

1
2 || relevant” where an amendment effects a repeal of former statutory authority “would be a

determination to save” pending actions “from the ordinary effect of repeal illustrated in eases such

as Mann.” Younger, 21 Cal. 3d at 11 ). The high Court further held that 1o such intent [to save

pending actions] appears” where the anendment “contains no express savin : clause.” I
P

ftke Plaintiff may able to continue to have standing in this action. /g,
Significantly, in finding thut the slatutory repeal rule did not apply. the CDR court relied

upon certain language from Landgray’

3

4

5

6 |1 Proposition 64 has no such savings clause. As such, there is no expressed intent that individuals
7

8

8

0

“The argument exposes a seeming confliot in canons of statutory
interpretation, On the one hand, Jegisiative enactments are presumed (o

11 vperate prospectively. On the other hand, a conpt should apply the law in
effect at the time it renders ts decision, including recent Statutory
12 amendments, The Uniled States Supreme Court has acknowled ged this
seeming conflicl, and provided a reconciliation, (Landgraf v. UST Film
13 Products, supra, 511 .S, af Pp. 203-280.) As the high court explained,
the presumption of prospeciivity is the controlling principle. (Jbid.:
14 accord Evangelatos v, Superior Court, supra, 44 Cal.3d ot pp. 1207-
1208y
15 )
CDR, supra at ¥12-13 ( emphasis added),
16
The CDR court, however, over-emphasized the primacy of the “presumption of
17
prospectivity” analysis in cxamining he impact of new laws, As discussed in Lundgraf, the
18
Supreme Court made clear that an analysis of the offect of a statute did not first require the relfance
19
upon the non-retroacti vity presumpticn, but instead:
20
“When a case implicates a federal statute enacted after the events in suit,
21 the court’s first task is to determine whether Congress has expressly
preseribed the starute's Proper reach. IF Congress has done 50, of course,
22 there is no need to resort to Judicial default rules,”
23 Landgraf, supra gt 280 (cmphasis added),
24 Accordingly, prior (o relying upon judicial default mijes (such as the non-retroactivi ty

25 || presumption anal ysis), the Landgraf court first looks to the statute’s preseribed reach. Afler g

26 || finding that the statute is not ¢elear in jts reach, the court (hen inquires into whether it would operate
27 || retroactively, See id, Then, if it is foind to have such effect, it applics the presumption, unless

28 || contrary intent is present {0 have it applied retroactively, See i,
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1 tHere, as discussed in the moving papers and further below, the terms of Proposition 64
2 |1 and the revised UCL expressly reaches to pend ing cases and to the immediate removal of standing
3| for those bringing a claim under the T CL withow demonstrating an mjury-in-fact, (See infra, pp. 8-
4110 (explaining that Proposition 64 and the UCC's use of the terms “progecute” and “pursue” refer to
S|} alt aspects of the litigation from § ling to conclusion}.) Beeause there jg no “savings clause”
6 || permitting Plaintiff to continue to prosecute the current action without satisfying (he new standing
7 requirements, no further IMGuiry is ner ‘essary in determining that Plaintiffs 1 ght to continue fo
8 || prosecute this action terminates immediately. See Mann, supra at 829; Younger, supm at f10.
9

10 B.  Proposition 64 is Not Retroaetive in Character

1 Even assuming arguendo that the non-retroactive presumplion analysis ctployed in the

12117 upia/livangeluios cases applies, this analytical approach does not limit Proposition 64's

1311 applicability (o pending cases, Specifically, applying Proposition 64 to pending cases is a

14 1 “prospective” application of the statut und, therefore, any non-retrouctive preswmption against its
15| effect is inapplicable, Itis in this respect that theé CDR court holding is flawed.
16 Specifically, in anal yzing whether Proposition 64 would be improperly retroactive ir

17 || applied to pending cases, the CHR court noted that, “{iln determining whether a new law has

18 || retroactive effect, we must consider ‘t1e nature and extent of the change jn the law and the degree
1

19 || of connection between the operation of the new ruie and a relevant past event,™ CDR, supra at *17

20 || (citing Landgraf, supra s 270). Critically, however, the CDR court applied the wrong

21 || considerations in makmg this analysis Instead of considering whether the new faw changes the

221 legal vonsequences of past conduct, the (DR court considered, what it deemed, "fumiliar

23 1| considerations of fair notice, reasonable reliance, and sottled expectations.” (Ibid.)” Jd.

24 Relying on these criteria, the CDR court found that application of Proposition 64 1

25 || pending litigation would be improperly “retroactive” because it would deny “parties fair notice and

26 || dofeat[ed) their reasonable reliance and settled ¢xpectations.” CDR, suprg at *17. Specifically, the

27 || court held thal it would deny the plaintiff “the opportunity to seek the intervention of a public

28
‘:::if%fﬁ%:;; REPLY MEMORRANDUM 1N SUPPORT OF MOTION FOR JUDGMENT ON TIE PLEADINGS
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11| prosecutor or (o obtain the participaticn of 4 representative member ol s organization who may
2| have suffered monctary loss from the alleged untawful businegs practices.” CDR, suprq at *13,
3 The analytical approach taken by the CDR conrt is, undeni ably, not the test for

4 || retroactivity. Con trary to the CDR court’s analysis, the Landgraf court did not imply that any

S || expectations or reliance by plaintiffs shonly “euide” the retroactivity analysis in the manper
6| employed above, Instead, as noted by the Supreme Court:

7 A statute does not operale ‘retrospectively’ mercly because it is applied
N a case arising from conducl antedating the statute’s enactment {§ or
8 upsets expectations based in prior law.”
9 Lamdgraf, supra ws 269 (emphasis added).
10 Instead, the “familiar considerations of fair notice, reasonable reliance, and settled
11| expectations” identified by the Supreme Court in Londgraf concerned cireumstances where a pew
12|} statute adversely burdened g Private right (particularly contract and property rights). See idf. at

13 ] 270-72. For purposcs of determining whether applying a new law fo pending litigation would be

14 impermissibly retroactive, the relevan, “expectation” undertying the presurnption against
15 retroactivity is “the unfairmess of imposing new burdens on persons afler the fact.” 4. w 970,

16 Itis this underlying basis for the presumption that underlies the actual (and in CDR,

17 1 unused) test tor retroactivity, Ag plainly stated in Landgraf, Tapia, and Evangelatos, a statue i

18 improperly retroactive if it changes th; iegal consequences of a party’s past conduct by, for

19 || example, creating a new cause of action or depriving a defendant of a defense on the merits, See

20| Landeraf, supra ot 269 n. 23; Tupia, s4pra al 288-89; Evangelaros, Supra at 1225; see also

21| Landgra s SUPra At 268 (“ever statute, which takes away or im airs vested rights acquired vnder
graf, suy g 4

22 }| existing laws, or Creates a new obligation, IMpPOses 4 new duty, or attaches a disability, in respect to

231 transactiong or considerations alrcady past, must be deemed 1'etrospective.”). In contrast, “g jaw

24 1| governi ng the conduct of trigls is bein:z applied ‘prospectively’ when it is applied to a tria) occurrin g

25 |1 after the law’s effective date, regardless of when . . . the under] ying cause of action arose.” Tapia,

28 | supra at 289, Therefore, ““it is a misnomer to designate fsuch statutes] as having retrospective

27 | effect,™ 7T apia, 33 Cal, 3d at 288 (quoting Morris v, Facific Elec. Ry. Co., 2 Cal. 3d 764, 768
28 11 (1935)).

S S
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1 The application of Proposition 64 docs not IMpose any new or different liabilities, and
does not otherwise change the legal eonsequences of Defendantg’ alleged past conduct. It
Defendants’ alleged conduct violated the UCL, they could still be held liable through lawsuits
brought by the California Attorney General, Jocal public officials or private plaintiffs who can

demonstrate inj wry in fact and loss of money or property. (Ex. A to the Roquest for Judicial Notice

(amending Section 17204 of the UCL); see id., Section He).) Defendants’ alleged liability is

unaffected by Proposition 64's application to pending eases,

2

3

4

5

6} (“RIN™), submitted concurrently with underlying motion for Judgment on the pleadings; Section 3
4

8

9 Proposition 64 simply chan ges the showing that must be made to prosecute UCI. actions
0

on or afler November 3, 2004, Prior to that date, a plainti{f did poy have 1o plead and prove injury

T11) in fact and the loss of MONEY or property in order to prosecute g UCL claimy; afler that datc, g

121} plaintiff must satisfy these requirements jp order o continue to prosecye such a claim. (RJN Ex.

13 ][ A, Section 3 (amending Section 17204 ol'the UCL) (“Actions for any refief pursuant to this chapier

14 {| shall be prosecuted exclusively” by the various povernmental actors as well as private parties who
Yooy L p

15 |1 suffered inj ury in fact and lost noncy or property as a result of unfair competition.) As such,

18 || Proposition 64 docs not af] fect whethe: Plaintiff had standing to maintain this action in the past, but

17 1] it does require him to now satisfy the ew standing requirements of the UCL,.

18 Interestingty, in explaining how Plaintiff would be denied “fair notice and defeat [his|

19 1] reasonable reliance and settled expectations” - which, again is nor the test for retroactivity — (he

20| CDR court was not concerned that Plaintiff would not be able to proceed with its current action, but

21| instead, stated that the plaintff would be denicd “the Opportunity to scek the intervention of public
22 1} prosecutor or 1o obtain (he participaticn of a representative member of its organization who may

23 || have suffered monetary loss from the dleged unlawfuf business practices.” CDR, supra ng *18,

24 [} This denied “opportunity" does net evinee a changed lepal conssquence of 5 previous act or

25 || deprivation of 2 vested right as conteniplated by any of the relevant cases on this jssye, See

26 Landgraf, Supra at 2068-69; Tapia, supra at 288-89; Evangelarps, Supra al 1225,

27 Signilicantly, if Defendants’ alieged conduct violated the UCL, they could stil| be hela

28 || liable For this conduct through lawsyits brought by the Culifornia Attorney General, Incal public

SARGER £ yvoLENur REPLY MEMORRANDUM TN SU2PORT OF MOTION FOR JUDGMENT ON THE PLEADINGS
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11} officials, or private plaintiffs who ear demonstrate injury in faet under Proposition 64, Further,
Plaintiff cannot show thay he will be Liarmed in any way by the application of Proposition 64 s he

never had any basis for indjyid ual recovery, Tet alone any vested right to individua) recovery. (Algo,

to the extent that there is 4 statate of limitations issue, this fssue could be casily addressed by the

Court’s suggestion in jis tentative order that reasonable time be allowed 1o provide the sttorney

In reality, the amended starding requirements of the UCL, as effected by Proposition 64,

are merely procedural changes that in mediately apply, no matter the status of an actjon, See, e,

2

3

4

5

6|1 general or other public official to now step in and prosecute this action.)

7

8

9| Parsons v, Tickner, 31 Cal, App. 4% 1513 1523 (1993) {finding that plaintiffs standing to pursue a
0

claim “is now governed by the [new Law. 1™y Hogan v, Ingold, 38 Cal. 2d 802, 811,n.2( 1952)

11 1 (change in the law affecting ability to bring a suit (o pending action). As discussed in the moving

12 ]} briel, there is no presumption against retroxctive application [or procedural chanpes in the law, ag

13| there is no vested ri ght in existing rukes of procedure and remedics. [.og Angeles v. Qliver, 102 Cal,

1411 App. 299, 31| (Y929% Robertson v. dgriques, 36 Cal, App. 4" 347 356 (1993); see alse Brenton,
18 {| supra at 689 (“Applying changed procedural statutes to the conduct of exi sty Htigation , . .

18] involves no improper retrospective application hecause the staiute addresses conduct in the future,™)
17 Because Proposition 64 makes only procedural prospective changes to the UCL, and such

18 { changes do not impact or deprive Plaitiff of vested right, Proposition 64 applies to this pending

19 1] action and requires its dismissal.

20

21 C. Contrary to CDR, Proposition 64 Evinces a Voter Intent to Have the New U1,
Standing Requirements Immediately Apply to AN Actions

22 The CDR count also held th at Proposition 64 is “wholly silent” on “retrospectivity.”

53 COR, supra ut *¢, Further, it held tha: “When read as a whole, the only fair conclusion is that the

: question of whether Proposition 64 applies 1o pending lawsuits was not presented to, nor considerad

26 by, the electorate,” CDR, supra at #6.7, Again, vespectfully, the CDR court is incorrect.

27 —. .
g ' Proposition 64 also leaves intact the ability of an injured plaintiff to file a claim as » class action
281 ang TeCover attorney’s foes under COF § 10215,

8-
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1 While it is true that the (eryn “retrospectivily” was never mentioned in Proposition 64 or
2| inthe changes to the UCL, both are replele with words and phrases that make clear that Proposition
3|} 64’s chan 08 were meant to apply 1o pending actions,
4 Specifically, under the standing requirements of section 17204 of the UCL, a claim “shalt
51| be prosecuted exclusively™ by “any Porson who has suffored mjury in fact and has lost money or
61| property as a result of such unfair competition.” Courts have recognized that the plain meaning of
71} the tetm “prosecution” is “sufficiently comprehensive o as to include cvery step in an action from
81 its commencement to its final determination. ™ Marler v, Munj, Cr., 110 Cay, App. 3d 155, 160-16]
911 (1980); see also Ramos v. Sup, Ct., 35 Cal. 3d 26, 36 (1982) (same); Meluncon v, Sup, Ct., 42 Cal.
10({ 2d 698, 707-0% (1954) (“Petitioner fu,ther urges that he is entitled to proceed with the depositions
11|} he seeks ... even thoy gh he has not as yet complied with the order for the posting of security, It
121] seems clcar, however, that the taking >f depositions for such PUIpOsSE would eonstitute a step in the
13} ‘prosceution’ of the action and therefore falls within the stay provisions ol section 834.%,
14 As also noted by the Court n its tentative order, this broad meaning of “prosecution” is

s

15| implied in Section 583.1 10 et seq. of the California Civil Procedure Cade, particularly Section

1611 583.420 (permitting dismissal of actien for delay in prosecution), and Rule 373 of the California

17| Rules of Court (permitting motion to dismiss aclion for lack of prosecution). The ward

18 || “prosecution” in these statutes and rules of conrt contemplate all aspects of litigation up until

19 |1 conclusion of 3 case,

20 Also, as discussed in the moving papers, legal and general use dictionaries also define

213 prosecute broadly to include not only he coramencement of an action, but it’s termination, See

2211 Black’s Law Dictionary, atp. 1221 {(6:h ed. 1990) (*To ‘prosecute’ an action is not merely to

23 | commence it, buf includes following i: to its ultimate conclusion”) (altached as exhibit C to RINY;

24t Merriam-Webstor's 10th Collegiate Dictionary, p. 939 (1993) (defining “prosecute” as “lo follow to

25| the end; pursue wntil finished”) (attact cd as exhipit D to RIN). Proposition 64's effeet on pending

26 )| cases js also consistent with the requitement that a person “may pursuc” representative claims only

27 |11 he ot she satisfics the requirements associated with class aclions, as well ag the voters’ declared

28 |f intention “to eliminate frivolous unfajr eompelition lawsuits™ by dictating that only certain
-9

vvvvvvv

FARGER & Ot EN s REPLY MEMORRANDUN IN SUPFORT OF MOTION FOR JUDGMENT ON THE PLEADINGS
e
215 Slinznoo

106122721t 2112005 2:40:04 PH

I ——




TTOvreENVY O .44 THA 413 BT ZB35 I! !l!!!!l!!

govemmental officials “be authorized (o file and prosecute actions on behalf of the general public.”

—

RIN Ex. A, Section (), (£), Section 2; sec also RIN Ex. D, p. 950 ("pursue” defined as “to find or

cmploy measures to obtain or accomplish goal;” “to proceed along” or “(o follow up or proceed

with). Given the actual text of the UCL as amended by Proposition 64, the UCL's new standing

provisions immediatcly apply to Plaintif*s ongoing prosecution of this case,

Relevant to the continued g gation of this action, Proposition 64 undeniably pormits

individuals to “prosecute” a claim under the UCL on behalf of the general public only if they have

suffered injury-in-fact and can demonstrato class certification bases. Becanse “prosecution” of an

(DCONCD‘U‘IACOI\)

aclion refers to the entirety of a litigation of an action until conclusion, it must be understoad by

10 |1 those who drafted and voted for Proposition 64 that jts changes apply to all on-going actions, If

11| Proposition 64 wag only meant to app v to future filin gs ol these actions, the UCT would have been
12 1| amended 10 on y permit individuals who have sulfered injury in fact to “file,” not “prosecute,” these
13| actions on behalf of the peneral public. Proposition 64 did not eflfect that change.

14

151 2. THIS CASE SIIOULD BE STAYED PENDING F URTHER APPELLAT E REVIEW

16 As the Court is undoubtedly aware, the issue of whether Proposition 64 applics to

17 || pending cases js currently fertile ground for substansial differences of opinion. While the First

18 || Appellate District has issued its rulin 2 in CDR, further appellate opinions are immediate] y
19 forthcoming. Rased on our best inforination, the Third Appellate District has 5 hearing on this jssuc
20} later this month {on March 21, 2005 in Fruir Business America, LLC v, Muattel, Inc., Third Appellate

21| District, casc no. C0441 34), while the Fourth Appellate District also has two additional hearings on

22 February 17, 2005 in Lytwpn v. Fry's Electronics, Ine,, Fourth Appellate District, Division One,
23 || Case No. D04240] {Benke, Nares & Aaron, I1.), and Biven v, Corel, Ine., Fourth Appellate Distrier,
24 || Division One, case no. D043407 (Haller, O'Rourke & Aaron, J1), Htis also our understanding the

25|} California Supreme Court hus recejved bricfing on this issue,

26 To the extent that any of these appellate courts come 1o a conclusion that is contrary lg
27 || that of CDR, Plaintifrs Standing and the viability of this action wil} continue to remain in question,

28 {{ Since this issue is of such import and that issuance of further contrary appellate opinions will

) ~10-
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undoubtedly result in further motion practice and hearings, Defendants respectfully request that the

Court, should it decide to den y this motion, temporanily stay this action pending farther appellate

guidance, including that of the Califo-nia Supreme Court, Such a stay would avoid neediess

expenditure of time and resources by the Court and the partics in the Ij tigation of this action,

3. CONCLUSION

In enacting Proposition 64, California voters pul an end to those features of California’s
unfair competition law that led to abusive and frivolous lawsuits (i.e., “private attorney peneral” or

“nonclags class™ actions). Whether vi ewed as a repeal of the provisions allowing such actions or as

a prospective application of new standing requirements, Proposition 64 prectudes continued
prosceution of this case. Thus, the Ce ugt should grant this motion for Judgment on the pleadings.

Alternatively. if the Court is inclined to deny this motion, Defendants respectfully request
& temporary stay of further proceedin g in this action and/or delay of the Court’s issuance of an

order on this mofjon pending further appellate guidance on this issue,

Bated: February 7, 2005 BARGER & WOLEN LLP

‘N“\-.._:‘
STEVEN.J. WEINSTEIN
SPENCER Y. KOOK
Attorneys for Defendants
Farmers Insurance Exchange, Mid-
Century Insurance Company, Fire
Underwriters Association, Fire Insurance
Exchange, Track Underwriters
Association, Truck [nsurance Exehange,
and Farmers Group, fng.
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day with postagc thercon fi ully prepaid in the ordinary course of
motion of the party served, service s presumed mvalid if postal cancellation date or postage
L meter date 1s more than one day after date of deposit for mailing in afTidavit,

PROOF OF SERVICE

I am a resident of the State of Caltfornia, over the age of i shteen years, and not a party
to the within action. My business aldress is Sedgwick, Detert, Moran & Amold, One
Embarcadero Center, 16th Floor, Szn Francisco, Califorma 94111.3628. On February 7, 2005, 1
served the within documents descrilved as:

REPLY IN SUPPORT OF STATE FA RM MUTUAL AUTMORILE INS URANCE
COMPANY’S MOTION FOR Ju DGMENT ON THE PLEADINGS

JOINDER IN DEFENDANTS? REPLY MEMORANDUM IN SUPPORT OF
DEFENDANTS® MOTION FOR JUDGMENT ON THE PLEADI NGS AND
REQUEST FOR STAY

% by transmitting via facsimile the document listed above 10 the fax number(s) set
forth below on this date before 5:00 p.m.

0 by placing the docurnsent(s) listed above in a sealed envelape with postage thereon
lulty prepaid. in the United Statcs mail at San Francisco, California addressed ag
set forth below,

[J by personally deliver ng the document(s) listed above (o the person{s) af the
address(es) set forth below.

B by OVERNIGHT CCURIER - by placing the document(s) listed above in g sealed
envelope with shipping prepaid, and depositing in a collection box for next day
delivery to the person(s) at the address(cs) sel forth below via Federal Express.

Alex 1D, Hardiman, Esq. Scott C. Turner, Esq.

Andersen Kilt & Olick, P.C. Law Offices of Scott C. Turner
1251 Avenue of The Americas 1870 fackson Street, Suite 304
New York, NY 10020 San Francisco, CA 94109

Tel: (212) 278-1000 Tel: (415) 359-1155

Fax: (212) 278-1733 Fax: (415) 3591151

I am readily familjar with the firnY's practice of colloetion and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same

~

business. [ am aware {hat on

1 declare under penalty of pevury under the laws of the State of California that the above
15 true and correet. Executed on Fobs uary 7, 2005, at San Francisco, Catifornia,

I ; Y, .
/":éi.l'{;l “ / 7 jdﬂ"l

* Roslyn Bhodes

SFAN05036v]
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