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Issues for Review

In granting review, this court specified the issues to be decided:

1. “Does Business and Professions Code section 17204 (as
amended by Prop. 64, Gen. Elec. (Nov. 2, 2004)), which limits standing to |
bring an action under the Unfair Competition Law (Bus. & Prof. Code
§ 17200, et séq.) to ‘any person who has suffered injury in fact.an'd'h'as lost
money or property as a result of such unfair competition’ (id., § 17204),
apply to actions filed before November 3, 2004, the date on which
Proposition 64 took effect?”

2. “If the standihg limitations of Proposition 64 apply to actions
under the Unfair Competition Law that were pénding on November 3,
2004, may a plaintiff amend his or her complaiﬁt to substitute in or add a
party that satisfies standing requirements of Business and Professions Code
section 17204, as amended, and does such an amended complaint relate

back to the initial complaint for statute of limitations purposes?”

Factual and Procedural B:ickgrbund

As was typical in pre-Proposition 64 actions under California’s
Unfair Competitioh Law in Business aﬁd Professions Code sections 17200
_and 17500 (the “UCL”), plaihtiffé' Thomas Branick and Ardra Campbell
lent their names to this lawsuit even though they never had a loan with
Downey Savings and Loan Association, F.A. (“Downey SaVings”). They
nevertheless alleged that Daney Savings’ lending practices violated the

UCL.

In their complaint, plaintiffs purport to describe a “typical real estate
transaction” involving an “old lender” and a “new lender.” [Appellants’

Appendix (“AA”) at 5, 9 16-17.] In connection with these transactions,



plaintiffs alleged that Downey, as an “old lender,” engaged in a pattern and
pfactice of unfair businéss practices by charging more than is necessary or
fair for various loan document récording services. They also alleged, in
effecf, that a lender is not allowed to charge more than “actual costs™ for
certain services (e.g., no more thén the cost charged by county at the
recording window), insisﬁng in effect, therefore, that private citizens have a |
right to xégulate the profit margins and fees charged for services by federal
savings and loans. They then allege that these practices are not allowed by
law or contract, without pointing to any specific statutory or contractual

prohibition. [AA 9-10, 9931(b), (c), (f), (h) and (i).]

Downey Savings moved for judgment on the pleadings, arguing that
plaintiffs’ state law claims were preempted by federal law. The trial court
agreed and granted Downey Savi_ngs" motion for judgment on the

pleadings. Plaintiffs appealed.

On November 2, 2004, while the appeal was pending, California '
voters passed Proposition 64, repealing the rights ofa private litigant to
assert a UCL claim unless he or she “suffered injury in fact and has lost )
money or property as a result of such unfair compefition.” Bus. & Prof.
Code § 17204 (as amended); see also Bus. & Prof. Codé § 17535 (imposing
- the éame standing requirements on claifns for false advertising under Bus.
& Prof. Codé § 17500). In light of Proposition 64°s passage, the court of
appeal requested supplemental briefing on whether Proposition 64 applies

to this action.

The court of appeal determined that Propositidn 64 applied and held
that plaintiffs “cannot maintain this action unless they have ‘suffered injury

in fact and ha[ve] lost money or property as a result of [the alleged] unfair



competition.”” [Typed Op’n at 15.].1 Plaintiffs acknowledged that they
could not meet the standing requirements under the amended statutes, but
urged the .court to authorize them on remand to “amend the complaint to

. substitute an affected plaintiff to preserve the claims of the represented
group.” [Typed Op’n at 16.] Asserting a policy of great liberality in
amending pleadings, the court of appeal remanded with directions to the
trial court “to determine whether, if there is a request to amend the -
ameiided complaint, the circumstances of this case warrant granting leave

to amend.” [Typed Op’n at 17.]

This court granted Downey Savings’ petitien for review to decide—
if Proposition 64 applies to cases filed prior to the date the new law took
effect—whether plaintiffs who lack standing may amend their complaint to
substitute in new plaintiffs who have standing and whether the amended |
complaint would relate back to the filing of the original complaint. After
- granting review limited to that issue, this court issued an order d1rect1ng the
parties also to address whether Proposition 64 should apply to cases

pending at the time the new law took effect..

Legal Discussion

I

Proposition 64 Applies to Cases Pending
at the Time the Initiative Became Effective

A. Proposition 64 applies to pending cases because it
repealed a statutory right

“Although the courts normally construe statutes to operate
prospectively, the courts correlatively hold under common law that when a

pending action rests solely on a statutory basis . . . ‘a repeal of [the] statute

! The court of appeal rejected Downey’s federal preemption argument.



without a saving clause will terminate all pending actions based thereon.’”
Governing Board v. Mann (1977) 18 Cal.3d 819, 829 (citing Southern
Service Co. v. Los Angeles (1940) 15 Cal.2d 1, 11-12); Younger v. Superior
Court (1978) 21 Cal.3d 102, 109, (“[A]n action wholly dependent on
statute abates if the statute is repealed without a saving clause before the
judgment: is final”). As this court observed in Mann, this “repeal rule” has
been applied in a wide variety of criﬁiinal, quasi-criminal, and ciVil cases.

Mann, supra,18 Cal.3d at 829-30 and n.8 (citing cases).

“The justification for this rule is that all statutory remedies are
pursued with full realization that the legislature may abolish the right to
recover'ét any time.” Mann, supra, 18 Cal.3d at 829. The Government
Code expressly provides that “[a]ny statute may be-repealed at any time,
except when vested rights would be impaired. Persons acting under any
statute act in contemplation of this power of repeal.” Cal. Gov. Code

' § 9606 (emphasis added).

Fof the repeal rule to dpply it is only necessary to show:
(i) plaintiffs’ action was pending when the repeal became effective; (ii)
plaintiffs’ action rests solely on statutofy grounds; (iii) the repeal was of the
statute on which plaintiffs’ cause of action was based; and (iv) the repeal
measure does not contain a saving clause. All of these elements are met

here.

First, plaintiffs’ action was pending on November 3, 2004, when the
statute took effect. Plaintiffs had no vested rights because they were not the
beneficiaries of a final, nonappealable judgment. To the contrary, the trial
court dismissed their action based on federal preemption and had enteréd_
judgment against them, and in favor of Downey Savings. See People v.

Bank of San Luis Obispo (1910) 159 Cal. 65, 79-80 (no vested rights exist



under statutory claim until a final, nonappealable judgment has been

entered).

Second, plaintiffs concededly never dealt with (and therefore were
not 1n3ured by any action taken by) Downey Savings. As such, plaintiffs’
entitlement to bring this action against Downey Savings was entirely
dependent upon statute—the pre-Proposition 64 provision in section 17204
of the Business & Professions Code authorizing an action to be brought on
~ behalf of the general public. The right of an uninjured plaintiff to sue for
unfair competition never existed at common law. See, e.g., Bank of the
Wést v. Superior Court (1992) 2 Cal.4th 1254, 1263-64 (statutory claims
under the UCL “cannot be equated” with the common law tort of unfair
competition); Barquis v. Merchants Collection Association bf Oakland, Inc.
(1972) 7 Cal.3d 94, 109 (holding Civil Code § 3369, the predecess_or»to the
UCL, cannot be eqﬁated with the common law definition of “unfair

competition”).

Third, Proposition 64 repealed the statutory basis for plaintiffs’
action. It eliminated the rlght of prlvate attorney generals who have not
| suffered in an injury in fact to bring an action under the UCL by striking
the phrase permitting a private plaintiff “acting for the interests of itself, its

members, or the public.”

~ This court has already applied the lohg—standing repeal rule to a prior
veréion of the UCL in a virtually identical situation. In International Assn
- of Cleaning and Dye House Workers v. Landowitz, (1942) 20 Cal.2d 418,
plaintiff broﬁght a claim for injunctive relief for violations of a San
Francist:o ordinance providing for fair competition in cleaning and pressing

shops. Plaintiffs were entitled to seek injunctive relief under a then-



existing statute. Id. at 420. While the case was pending, however, the
Legislature repealed these enabling statutes. Id. at 421. Accordingly,
reciting the repeal rule, this court concluded, “The repeal of Act 8784 in
1941, however, constituted a withdrawal of the statutory authority upon
which this equitable cause of action was based. Where é statutory remedy
is repealed without a.saving clause and where no rights have vested under
| Vthe'statute,A it is established that the right to maintain an action based

thereon is terminated.” Id. at 423.

Moreover, even though Proposition 64 repealed only a portion of the
UCL, Government Code § 9606 rhakes it very clear that the repeal rule still
applies. See, e.g., Mann, supra, 18 Cal.3d at 828 (hoiding that Health and
Safety Code § 11361.7 partially repealed Education Code § 13403(h) and
applied to case filed before the date the new statute became effective);
Brenton v. Metabolife International, Inc. (2004) 116 Cal.App.4th 679, 691
(noting that Civil Procedure Code § 425.17, which effected an amendment
or partial fepeai of Civil Procedure Code §.425.16, applied to cases pending

on the effective date of the new statute).

Finally, Proposition 64 contains no saving clause. Plaintiffs,
however, in arguing this issue below have attempted to find an implied
 saving clause by gleaning “implied” voter intent against retroactivity from
the language of initiative. Their argument is more than a stretch, because if
anything, the more reasonable construction of implied intent reveals an
affirmative intention by California voters to stop the pending abusive
~ lawsuits. Section 1(d) of Proposition 64 states that its intent is to “eliminate

frivolous unfair competition lawsuits.” [Proposition 64, Text of Proposed

2 Section 6.5 of Stats.1935, page 2212, as amended by Stats.1937, p.
1214, Deering’s Gen. Laws, 1937, Act 8784.



Law.] Moreover, sections 17204 and 17535 now provide that private actions
“shall be prosecuted exclusively” by those meeting the new standing
requirements, and section 17203 now provides that a “person may pursue
representative claims on behalf of others only if the claimant meets the
standing requirements of section 17204 and complies with Section 382 of the

Code of Civil Procedire....”

Hence, after November 3, 2004, no party méy continue to “prosecute”
or “pursue” a UCL claim without meeting Proposition 64's new requirements.
“Initiative measuies, no less than Statutes enacted by the Legislature, should,
when possible, be interpreted according to the usual and ordinary meaning of
their terms.” Hodges v. Superior Court (1999) 21 Cal.4th 109, 119. “To |
‘prosecute’ an action is not merely to commence it, but includes following it
to its ultimate conclusion.” See Black's Law Dict. (6th ed. 1990) at 1221.
“The term ‘prosecution’ is sufficiently comprehensive so as to include every
step in an action from its commencement to its final determination.” Marler.
V. Muniézpal Court (1980) 110 Cal.App.3d 155, 160-161. Hence, Proposition

64's intent to apply to existing cases is clear.

The voters decided to change the law because they found that the harm
from these abusive lawsuits is tangible and is caused while the suits are
pending. The voters found these lawsuits are “without any accduntability fo
the public and without adequate court supervision.” [Prop. 64, Text of
Proposed Law, at s. 1(b)(4)]. And that fhese lawsuits “clog our courts and
cost taxpayers money . . . . [and] cost California jobs and economic prosperity

.. . forcing businesses to raise their prices or lay off employees to pay lawsuit

2 <L

3 The appellate courts’ “task in reviewing an initiative enacted by the voters is
limited: “[I]t is not our role to second-guess the electorate's decision that the
benefits to the state outweigh hardships to individual plaintiffs adversely



settlement costs or to relocate to states that do not permit such lawsuits.”. [d.
at s. 1(c)]. Beyond cavil, voters wanted to end these abuses immediately,
rafher than allow them go on for years, as would be case if all existing UCL
cases brought by uninjured plaintiffs earned grandfathered immunity from

Proposition 64. No other construction of voter intent would make sense.

Thus, at bottom, Proposition 64 is a new law that repealed an
existing statutory right on which plaintiffs based their causes of action.
Because Proposition 64 has no saving clause, under the long-standing
repeal rule it applies to all cases pending at the time it took effect and bars
plaintiffs’ action. See Callet v. Alioto (1930) 210 Cal. 65, 67 (“It isalsoa
general rule . . . that a cause of action or remedy dependent on a statute falls
with a repeal of the statute, even after the action thereon is pending, in the
absence of a saving clause in the repealing statute.”). A search for implied

voter intent changes none of this; in fact, it works against plaintiffs.

B. Proposition 64 applies to pending cases becausé the
changes are merely procedural

A second and equally compelling reason why Proposition 64 applies
to pending cases is that it amendé procedural rules. “[Clourts have broadly
distinguished between substantive and procedural statutes to assess
whether applying a new statute wbuld haVe improper retrospective
application....” Brenton v. Metabolife Intern., Inc. (2_004) 116 Cal.App.4th-
679, 687. To the extent there are limits on the poWer of legislatures or
voters to enact laws that apply to pending cases, those limits are triggered
only when they interfere with “veéted rights.” A party “enjoy[s] no vested
right in any particular procedure....” Andrus v. Municzj)al Court (1983) 143

affected by the measure.”” Jenkins v. County of Los Angeles (1999)
74 Cal.App.4th 524, 530-31. " :



Cal.App.3d 1041, 1048, disappfoved on other grounds in Evangelatos v.

- Superior Court (1988) 44 Cal.3d 1188, 1207 fn. 11. Consequently, statutes

amending the procedures a plaintiff must follow apply to all pending

actions. See, e.g., Pebworthv. Workers' Comp. Appéals Bd. (2004) 116
Cal.App.4th 913, 917-918 (no bar to applying'procedural amendments to

| pending case); Strauch v. Superior Court (1980) 107 Cal.App.3d 45, 49

(statute amending rule requiring plaintiffs in malpractice suits to file a

certificate of merit is properly applied to actions that accrued and were filed

before amendment’s effective date).

Statutory amendments affecting standing “are procedural only and
operate retroactively.” See Parsons v. Tickner (1995) 31 Cal.App.4th 1513,
1523; See also Casa Herrera, Inc. v. Beyduon (2004) 32 Cal.4th 336, 348
(lack of standing is procedural); Personnel Comm v. Barstow Unified
School Dist. (1996) 43 Cal.App.4th 871, 875 (lack of standing deemed

“ﬁrocedural grounds” for disposal of appeal).

The concern about applying a statute retroactively arises only
whefe it would “change[] ‘the legal effects of past events’ . . ..” Tapia v.
Superior Court (.1991) 53.Cal.3d 282, 289. See also Aetna Cas. & Sur.
Co. v. IndusirialAcc. Comm’n (1947) 30 Cal.2d 388, 391, 394-95.
Prbpbsition 64 does not change the legal' con'seqﬁences of the parties’ past
conduct by imposing any new or different liabilities, bécause it leaves
unchanged the UCL’s substantive proscriptions. Thus, conduct that would
violate the UCL before Proposition 64 passed continues to violate the UCL
after November 2, 2004. All that changes is who may bring an action.
Injured plaintiffs as well as appropriate state and local authorities may ‘
continue to prosecufe such claims. Uninjured plaintiffs may not. Thus,

'Proposition 64, as relevant to this appeal, merely amended the standing



requirements under the UCL. Therefore, because Proposition 64
constitutes a “procedural” amendment to the UCL, it applies to pending

cases.

II

Plaintiffs Should Not Be Allowed to Amend Their
Complaint to Add New Plaintiffs

A. Plaintiffs should not be allowed to substitute in entirely
new plaintiffs because there was no mistake in naming
plaintiffs

It is well-settled that “[w]hether an amendment of a pleading will be
allowed to change [the name of a party] ... depends on whether the
[mistake] is merely a misnomer or defect in the description or
characterization, or whether it is a substitution or entire change of parties.” -
Thompson v. Palmer Corp. (1956) 138 Cal.App.2d 387, 390. Accord, e.g.,
California Air Resources Bd. v. Hart (1993) 21 Cal.App.4th 289, 300.
“Amendment generally is proper where leave is sought to substitute a new
plaintiff based upon a technical defect in the plaintiff’s status such as an
honest mistake in the naming of a party, but may not be used to interject a
new party into the litigation for the first time under the guise of a
misnomer.” Id at 301 (emphasis added)._

Here, there was no misnomer, and there was no mistaké. Rather, the
Jaw retroactively changed and, as a result, the intended plaintiffs no longer
have any rights. The question becomes: can entirely new p.laintiffs, who |
lack derivative claims or other association to the existing plaintiffs, join the
litigation and avail themselves of the benefits of tolling the statute of
limitations, even though there was never any mistake in leaving them off
the pleadings? In fact, leaving them off the pleadings was entirely

intentional.

10



Plaintiffs nonetheless will rely upon “mistake” cases, especially
Klopstock v. Superior Court (1941) 17 Cal.2d 13. There, after trial,
judgment and appeal in a corporate derivative action, the trial court allowed
the proper plaintiff (the executrix of the estate of the shareholder/husband)
to substitute in for the mistakenly named plaintiff (the executor of estate of
the shareholder’s wife). The error was a mere technicality because
eventually the wife’s estate would have succeeded to those rights once the
husband’s estate .closed. This court upheld the trial court’s decision to

permit the amendment.

Klopstock and its reasoning are readily distinguishable. First, there
was a mistake where closely associated parties asserting derivative rights
“simply chose the wrong plaintiff from among themselves. Here, there was
no such mistake, association, or derivative right.. Second, the identity of the
named plaintiff was never particulaﬂy important in Klopstock, because as
the courtvreasoned, “the corporation is the ultimate beneficiary of such a
derivative suit, -it is clear that the particular stockholder who brings the suit
is merely a nominal party plaintiff.” /d.at 21. Here, the identify_ of the
plaintiff is of course crucial, and the new plaintiff will make new assertions.
Among other things, under Proposition 64 the new plaintiff must now
‘obtair‘l class action certification and fully qualify as an appropriate class

répresentative. See Cal. Bus. & Prof. Code § 17203 (as amended).

Plaintiffs will rely on other “mistake” cases, but, again, this is not a
case of mistake. In addition, each case also arises from the same context as
Klopstock where the mistakenly named plaintiff and its substitute shared an
existing, direct association and the change was merely nominal because the
claimsb remained exactly the same. See Jensen v. Royal Pools (1975)

48 Cal.App.3d 717, 721 n.3 (condominium owners allowed to substitute in

11



for their homeowners’ association in a construction defect lawsuit): Haley
v. Dow Lewis Motors, Inc. (1999) 72 Cal.App.4fh 497, 506 (allowing
amendment to substitute bankruptcy trustee for the bankrupt plaintiffs);
Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 1002-3
(same); California Air Resources Bd.v. Hart, suprd, 21 Cal.App.4th at 298
(authorizing substitution of the State of California as plaintiff in plaée of
Califbrnia Air Resources Board where Attorney General had delegated to
board’s legal counsel authority to bring suit for pollution penalties); Powers
v. Ashton (1975) 45 Cal.App.3d 783, 790 (allowing trustees of four trusts to

substitute in as plaintiff for the administrator of those same trusts).

Proposition 64 leaves this case as one where the name change is
anything but “nominal.” A new plaintiff will have no existing legal
relationship with the existing plaintiffs and the new plaintiff’s rights are in
no way derivative from those of the existing plaintiffs. To the contrary,

when it comes to injury and claims they are complete strangers.

The closest factual scenario to the facts here is in Dilibe?ti v. Stage

~ Cadll Corp. (1992) 4. Cal.App.4th 1468, where two Sisters, in the same car,
were in an automobile accident. Frances, the driver, was uninjured. Mary
~Jo, the passehger, was hurt. Inexplicably, the complaint was filed in
Frances’ namé, not Mary Jo’s. When‘ the parties learned of the eﬁor, '
plaintiff sought leave to amend to substitute Mary Jo for Frances. The trial

court denied the amendment and the court of appeal affirmed.

The court of appeal first observed that the key inquiry is not whether
the plaintiffs would be changed, but rather whether “the nature of the action
is substantially changed.” 4 Cal.App.4th at 1470 (quoting 5 B. Witkin, -
California Procedure § 1147 (3d ed. 1985)). The court held that the

substitution would effect a substantial change in the action because Mary Jo
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was seeking to enforce an independent right (her claim to be compensated.
for her injuries, which was not derivative of any of Frances’ls rights, since
she had not been injured). Id. at 1471 (citing Bartalo v. Superior Court
(1975) 51 Cal.App.3d 526, 533). |

The Fifth Circuit case of Summit Office Park, Inc. v. U.S. Steel Corp.
(5th Cir. 1981) 639 F.2d 1278 is, if anything, even more closely on point
than Diliberti. There, plaintiff filed a class action antitrust lawsuit. While
that ﬁtigation was pending, the United States Supreme Court issued a ruling
in another case that divested plaintiff of standing to pursue the lawsuit. The
Fifth Circuit ruled that plaintiff was not entitled to amend the complaint to
substitute in a new class representative or amend the class definition,
holding that: “where a plaintiff néver had standing to assert a claim against
the defendants, it does not have standing to amend the complaint and
control the litigation by substituting new plaintiffs, a new 'ciass, and a new
cause of action.” Id. at 1282. The Fifth Circuit further held that: “A
pleading which abandons the Griginal plaintiff and class and asserts new
claims upon which the original plaintiff and élass coﬁld not recdver, has the
characteristics of a new lawsuit rather than an amended complaint.”  Id. at

1284.

Here, as in Diliberti and Summit 'Oﬁ’z‘ce Park, there is no fechnical
defect or misnomer in the namiﬁg of the plaintiffs. More importantly, the
entire nature of the action would change if plaintiffs were now permitted to
substitute new plaintiffs with standing. The current plaintiffs never dealt
with Downey Savings and concededly were never injured. To have
standing under Business & Professions Code section 17204 as amended by
Propositibn 64, however, requires that the plaintiffs have “suffered injury in

fact and [have] lost money or property as a result of such unfair

13



competition.” Put another way, just as in Bartalo, the new plaintiffs would
be seeking to enforce their own independent rights, not any right derivative

from the original plaintiffs, so amendment should not be permitted. .

Proposition 64 effects a change in the entire nature of the action in
another way as well. Plaintiffs originally brought this action as a UCL
representative action, which before Proposition 64 was passed, could be
brought by someone—such as these plaintiffs—Who was completely
unaffected by the defendant’s conduct. Such a representative action was
not subject to the same requirenienté, protections, and judicial supervision
~ as class actions. See Kraus v. Ti rinity Mgmnt. Serv. (2000) 23 Cal.4th 116,
137 (recognizing the differences between class aetions and UCL
representative actions). But now, under amended section 17203, a plaintiff
“may pursue repreéentative claims or relief on behalf of others only if the
- claimant meets the standing requirements of Section 17204 and complies |
with section 382 of the Code of Civil Procedure . ...” Bus. & Prof. Code
§ 17203 (as amended). Hence, in addition to adding the injuries of the new
named plaintiffs, an amended complaint would also add new injuries of
every putative class member. That is another “substantial change in the

action,” which should bar plaintiffs from amending their ‘complaint.

“ This court’s decision in La Sala v. American Sav. & Loan Assn.
(1971) 5 Cal.3d 864, which plaintiffs relied on in their answer to the
petition for review, does not change the analysis. In that case, a'class
action, the original named plaintiffs indisputably had standing, unlike
plaintiffs here. To end that case and thwart class relief, defendant settled ’
individually with the named plaintiffs. Since the named plaintiffs had

‘received complete individual relief, they were no longer suitable class

representatives. The tactic did not work. This court allowed new plaintiffs
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to be substituted, finding that “if we sanction [defendant’s] tactic
defendants can always defeat a class action by the kind of special treatment
accorded plaintiffs ‘here and thus deprive other members of the class of the
benefits of the litigation and any notice of opportunity to enter into it.” Id.
at 873.

La Sala.is_ not applicable to this court’s review. Standing was never
an issue in La Sala. Here, Proposition 64 and plaintiffs’ utter lack of injury
terminated their standing, not a collusive settlement. “Since there [is] no
plaintiff before the court with a valid cause of action, there [is] no proper »
party available to amend the complaint.” Summit Ojﬁcé Park, supra,

639 F.2d at 1282. Therefore, fhe public policy that drove the La Sala court

to authorize substituting new class representatives is not present here.

B. Even if plaintiffs are allowed to substitute new plaintiffs,
the amended complaint should not relate back to the filing
of the original complaint for statute of limitations
purposes

Plaintiffs seek to substitute new plaintiffs instead of filing a new
complaint for one reason: to have the amended complaint relate back to the
filing of the original complaint for statute of limitations purposes. If this
court authorizes an amendment to substitute new plaintiffs (instead of
requiring new plaintiffs to file a new complaint), the amendment should not

relate back.

This court has instructed that for the relation-back ddctrine to apply,
“[T]he amended complaint must (1) rest on the same general set of facts,
(2) involve the same injury; and (3) refer to the same instrumentality, as the
original one.” Norgart v. The Upjohﬁ Co. (1999) 21 Cal.4th 383, 408-09
(emphasis in the original). Accord, e.g., Foxborough v. Van Atta (1994)

26 Cal.App.4th 217, 230. |
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As the court of appeal has explained, “[t]he “relation back” doctrine
focuses on factual similarity rather than rigﬁts or obligations arising from
the facts, and permitsvadded causes of action to relate back to the initial
complaint so long as they arise factually from the same injury.”” Dudley v.
Department of Transp. (2001) 90 Cal.App.4th 255, 266 (emphasis added).
See also, McCauley v. Howard Jarvis Taxpayers Assn (1998) _

68 Cal.App.4th 1255, 1262 (stating the “wholly unremarkable proposition
that different acts leading to distinct injuries are not part of the ‘same
general set of facts’ even though they may be part of the same ‘story’”)
(emphasis in the original) (citing Lee v. Bank of America (1994) 27
Cal.App.4th 197, 208); Espinosa v. Superior Court (1988) 202 Cal.App.3d.
409, 414 (“Two pleadings seek recovery based on the same general set ofb
facts when the complaint and the amendment allege the same accident and

the same injury.”) (emphasis added).

Accordingly, to determine whether plaintiffs should be able to
amend their complaint so that it relates back to the original, the key focus is
on the injuries alleged. Any new individuals who seek to step into the old
plaintiffs’ shoes mﬁst show that they are assefting the same injury. But
new plaintiffs cannot do so here. The current plaintiffs conceded they have

‘not been injured at all; therefore an amended complaint éould not possibly
be Based on the same injury. Therefore, new plaintiffs will inject n.ew |
injuries into the case. As a result, the new plaintiffs’ claims are '
independent of the old plaintiffs’ clainjs énd would result in a substantial

change in the action.
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C. Public policy also should preclude a plaintiff from
- substituting new plaintiffs whose claims would relate back

Good public policy—not just a technical application of long-
standing amendment and relation-back rules—supports Downey Savings’
position. Thomas Branick and Ardra Campbell lack standing and are
barred by Proposiﬁon 64 from amending'the éomplaint to state a cause of |
action in fheif name. Plaintiffs, therefore, have no stake in the actioh—only
their attorneys do. Put another way, this is attorney-driven litigation at its

worst, and an example why the voters approved Proposition 64.

The express impetus behind Proposition 64 was to eliminate the
practice of private attorneys who: (1) “File frivolous lawsuits as a means of
~ generating attorney’s fees without creating a corresponding benefit; (2) File
lawsuits where no client has been injured in fact; (3) File lawsuits for
clients who have not used the defendant’s products, viewed the. defendant’s
advertising, or had any other dealings with the defendant; and (4) File
lawsuits on behalf of the general public without any accountability to the
public and without adequate court supervision.” [Proposition 64, Text of

Proposed Law, at s. 1(b)].

_ Plaintiffs’ counsél should not benefit from their impermissible
actions by substituting new plaintiffs and having the new allegations “relate
back” to the ﬁling of the initial complaint. As the Second District
recognized in Howard Gunty Profit Sharing Plan v. Superior Court, (2001)
88 Cal.App.4th 572, 580, there is “no reported cése in which a trial court has
permitted amendment . . . for the purpose of finding and substituting an
appropriate class representative, after an express finding that the action was
filed by a professional plaintiff and controlled by attorneys.” (emphasis
added.) See also Saylor v. Lindsley, (2™ Cir. 1972) 456 F.2d 896, 900 (in
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shareholder’s derivative action, court refused to accept “the view that the
~ attorney for the plaintiff is the dominus litis and the plaintiff only akey to

the courthouse door dispensable once entry has been effected.”)

In passing Proposition 64, the California electorate determined that
professional plaintiffs may no longer assert UCL actions. Thus, plaintiffs’
counsel must discard their old clients in favor of new ones who will keep
the courthouse doors open—and still permit them to recover attorneys’
fees. Indeed, if the court of appeal’s ruling permitting.an amendment were
allowed to stand, counsel in all future cases would be free to file class
action lawsuits without a proper representative simply to toll the statute of '
limitations and get the jump on other class action lawyers who may want to
assert the same claims. See United States v. CMA, Inc. (9™ Cir. 1989) 890
F.2d 1070, 1075 (holding Fed. R. Civ. Proc. 17(a) “is not a provisibn to be
distorted by the parties to circumvent the limitations period.”); O ’Donnell
v. Kusper (N.D. I11. 1985) 602 F.Supp. 619, 624 (“Rule 17(a) is intended to
allow substitution when an improper plaintiff was inadvertently named; it is
not intended to permit an attorney to substitute a new plaintiff, suing upon a
new claim, simply to sustain a pehding ac’cion.”).4 From there, the lawyer
can simply take his or her time to locate a member of the putative class who
is Willing to lend his or her name to the lawsuit, but otherwise let the

attorney continue to drive the case.

4 Federal Rule of Civil Procedure 17(a) provides that “No action shall be
dismissed on the ground that it is not prosecuted in the name of the real
party in interest until a reasonable time has been allowed after objection for

_ substitution of the real party in interest.” “[If] the ‘objectives and
relevant wording’ of a federal statute are similar to a state law, California
courts ‘often look to federal decisions’ for assistance in interpreting this
state’s legislation.” People v. Weitzman (2003) 107 Cal.App.4th 534, 563.
(Citations and internal quotations omitted.)
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Moreover, tb successfully amend, plaintiffs’ couhsel Wouid have to
solicit—without any court superviéion——Downey_ Savings’ borrowers to
find an unrelated individual who satisfies Proposition 64’s standing
requirements. This runs counter to the loﬁg-standing principle discouraging
lawyers from “stirring up” litigation by directly soliciting potential clients.
See Rose v. State Bar (1989) 49 Cal.3d 646, 658-659 (recognizing it isﬂ'
improper for an attorney to directly solicit employment from accident
victims); Parris v. Superior Court (2003) 109 Cal.App.4th 285, 298 n. 6
(same). In spite of this strong public policy, the court of appéal here not
only condoned, but essentially mandated that plaintiffs’ counsel take to the

streets to recruit litigants.

Conclusion

For the reasons stated above, Downey Savings respéctfully requests
that this court (i) affirm the court of appeal’s holding that Proposition 64
applies to pending actions and (ii) reverse the court of appeal’s holding
permitting plaintiffs divested of standing under Proposition 64 to move to

substitute in new, unrelated plaintiffs.

Dated: June({_, 2005
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