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Beverly Clark, Warren Gold, and Linda M. Cusanelli, on behalf of
themselves and others similarly situated, through their attorneys and pursuant to
Rule 8.520(f) of the California Rules of Court, respectfully apply for leave to file
the follo;ving brief amicus curiae in support of the petitionef’s challenge to the
Court of Appeal’s decision holding that the statute of limitations bars his claims
under California Business and Professions Code § 17200, the Unfair Competition
Law (“UCL”). As explained further below, amici are named plaintiffs in a
putative class action pending in the United States District Court for the District of
New Jersey, who have asserted, on behalf of themselves and others similarly

_situated, claims of unfair competition under the UCL and have relied on the
| delayed discovery rule with respect to the statute of limitations for those claims.
To assist the Court in resolving the question framed by tﬁe Court in its grant of
review concemning the application of the delayed discovery rule to UCL claims,
amici respectfully request fhat their application be granted.

IDENTITY AND _INTEREST OF AMICI

Amici are named plainﬁffs in a putative class action pending in the federal

district court in New Jersey (Clark, et al. v. Prudential Insurance Company of
America, Civil Case No. 08-6197 (DRD)), which alleges common law fraud and
tort claims against the Prudential Insurance Company of America (“Prudential”),
and, as to amici and similarly situated California putative class membefs, violation - |
of the UCL. See Exhibit 1 to the Declaration of Brian P. Brosnahan (“Ex.”) (Fifth
Amended Class Action Complaint). Plaintiffs’ claims arise out of Prudential’s‘
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concealment and misrepresentations concerning what the federal court has
described as a “fatal actuarial defect” in one of Prudential’s individual health
insurance policies. See Clarkv. Prudential Ins. Co. of Am. (D.N.J. Mar. 15, 2011)
2011 U.S. Dist. LEXIS 27030. Specifically, Pfudential failed to disclose that its
decision to stop selling the policy to new customers had triggefed a “death spiral”
that would eventually drive premiums to astronomical levels, and that

- policyholders who becafne sick before they were forced out of the Prudential
policy may not be able to obtaih other cdverage. See Ex. 1 at 9-11. In connection
with their UCL claims, amici have invoked the delayed discovery rule because
they were unable, despite reasonable diligence and investigation, to discover the
facts underlying their UCL claims within four years after Prudential’s concealment
and misrepresentations began. E.g, id. at 13-14. The application of the delayed
discovery rule to UCL claims is thus a significant issue in arﬁici 's case. In
contrast, petitioners here do not have a strong interest because the delayed
discovery rule is not at issu.e in their case. Amici, therefore, have a unique
perspective on this question and offer an example of how the principles at issue

- apply in a concrete, real-worl\d situation.

A. Factual Background

In 1978, Ms. Clark’ bought from Prudential an individual health insufance

policy, the Coordinated Health Insurance Program (“CHIP”), in San Diego,

! Because the claims of Mr. Gold and Ms. Cusanelli have mostly similar
factual backgrounds to those of Ms. Clark, and for the Court’s convenience, the
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California, where she then resided. Ex. 1 at 1, 4-5. CHIP was an individual health
insurance policy that prbvided comprehensive medical coverage. Id. at 7. The -
CHIP policy granted the policyholder the right to continue the policy indefinitely
by paying rhonthly premiums, and it strictly limited Prudential’s right to
discontinue the policy. Id. at 7-8. It allowed policy termination only if Prudential
~ decided to discontinue all CHIP policies in a particular state. Id. Thus, as long as
Ms. Clark elected and could afford to make premium payments, she expeéted
CHIP to be a guaranteed continuable health insurance poiicy that would not be
* discontinued or terminated (absent Prudential’s wholesale discontinuance of CHIP
policies in force in California). The CHIP policy also prohibited Prudential from
) increasing a Policyholder’s premium rates based upon his or her individual health
condition or claims, but stated, in a standard form “welcome” letter seni to CHIP
policyholders at the time of purchase, that premiums would increase on the basis
~ of age and the costs of medical care:
THE PREMIUMS FOR YOUR PLAN DEPEND ON THE CURRENT
COSTS OF MEDICAL CARE AND TREATMENT. WE
CONTINUALLY REVIEW THESE COSTS AND MAKE
ADJUSTMENTS IN THE PREMIUMS YOU PAY SO THAT THEY ARE
KEPT CURRENT FOR THE AGES OF THOSE INSURED UNDER
YOUR PLAN AND THE AREA IN WHICH YOU LIVE. MEDICAL
CARE COSTS HAVE BEEN RISING IN RECENT YEARS ALSO.
THERE IS ALSO A TENDENCY FOR INDIVIDUAL COSTS TO
INCREASE WITH AGE. AS A RESULT, YOU MAY EXPECT THAT
THERE WILL BE AN INCREASE IN YOUR PREMIUM EACH YEAR

'ON THE ANNIVERSARY DATE OF YOUR POLICY. WE ASSURE
YOU THAT ANY INCREASE WILL BE HELD TO THE MINIMUM

~factual background section focuses on Ms. Clark’s experience as representative of
amici’s experiences generally. :



POSSIBLE THAT IS CONSISTENT WITH OUR BEING ABLE TO
CONTINUE PROVIDING THIS COVERAGE.

Id. at 8. Ms. Clark received these rei)resentations when she bought her CHIP
poliéy. Id | |

In 1981, Pmd.ential “closed the block,” i.e., "s‘to'pﬁed selling CHIP to new
members. Id. at 9. The decision to close the block was a major decision affecting
tens of thousands of policyhoiders in California and many more nationwide.
Prudential knew that closing the block would trigger what it called (internally) an
“anti-selection crisis.” Id. By closing the block, Prudential preventéd’the entry
into the insurance risk pool of new, generally healthier policyholders, whos}e
prémiums could subsidize the premiums of less-healthy policyholders with hi gher
rates of claims. Id. Prudential knew that as premiums rose, healthy policyholders
who could secure other insurance wéuld terminate their CHIP policies, resulting in
~ asteady decrease in the numbers of healthy policyholders to offset high claims,
and a corresponding increase in premiums for individuals remaining in the block.
Id. Prudential knew that the block closure necessarily would cause, and did cause,
a “death spiral,” where repeated cycles of higher premiums and a coﬁtinuai]y
shrinking number of healthy policyholders caused premiums to become so high A

that eventually they forced policyholders to drop their policies.? Id. at 9-11.

2 One federal court has explained the dynamics of a health insurance block
closure and the resulting death spiral:

It is widely known throughout the insurance industry, but not to the
general public, that closing a block of business, by ensuring that no
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Although Prudential knew that the CHIP death spiral was inevitable as a
result of thé block closure and that Ms. Clark’s premium incfeases were a direct
result of the death spiral Prudential created, at no time between 1981 and the
termination of Ms. C]ark’s policy did Prudential ever disclose tﬁe death spiral or
its inevitable negative ramiﬁc_:ations ‘to Ms. Clark or other policyholders. /d. On

“the contrary, in communicatioﬁs with Ms. Clark, Prudential affirmatively
misrepresented the reasons for her escalating premiums. Id. Each year from 1996
to 2000, when Prudential increased Ms. Clmk’s premiums, it sent her a form_ letter

~ — similar to the “welcome” letter she received when she purchased her policy —

new insureds will enter the pool covered by the policy, inevitably
leads to a decrease in the size of the pool as healthy insureds switch
to cheaper policies. This in turn leads to increased premiums, as the
risks and costs associated with the pool are shared by fewer and
fewer people. As the premiums increase, more healthy insureds flee
~ the policy, leaving only those unhealthy insureds who cannot find
insurance elsewhere, and leading to even higher premiums.

This vicious circle of higher premiums and a shrinking pool to share
the increased costs is known in the insurance industry as a “death
spiral” and is most common in those sectors of the industry that sell
policies covering small groups and individuals. In a death spiral
situation, eventually the premiums increase to the point where they
become unaffordable to the vast majority of policyholders, at which
point the insured fails to pay the premium and the policy lapses. _
Once the pool shrinks to a mere fraction of what it was, the reserves
set aside by the insurance company to pay for claims filed by the
pool are no longer needed, and can be retained by the company as
unallocated cash assets.

Dickerson v. Cent. United Life Ins. Co. (M.D. Ga. 1996) 932 F.Supp. 1471, 1473.



stating that the reasons CHIP premiums were inbreasing were simply the general
“vincreasing cost of medical care” and her “iﬁcrease in age.” Id. at 11, 14,

As the death spiral intensified, Ms. Clark’s premiums increased
- dramatically. /d. at 13. In 1982, Ms. Clark’s premiums were $149.66 perk month
(or $1,795.92 per year). Id. By 2001 , Ms. Clark’s premiums had increased to
$1,823.39 per month (or $21,880.68 per year), then climbed sharply to $4,217.65
per month (or $50,611.80 per year) by 2005. Id. Ms. Clark paid these exorbitant
premiums in ,2005’ until Prudential notified her that her rate was scheduled to
| \incr'ease to $5,699 per month (or $68,388 per year) in September 2005. Id. At this
point, Ms. Clark stopped making payments and the CHIP poiicy Was terminated
on September 12, 2005. Id. Ms. Clark filed suit on December 17, 2008, within
four years of some of her payments but many years after others.

As a direct result of Prudential’s misrepresentations and nondisélosures,
Ms. Clark was unable to make an informed choice whether to renew CHIP or
search for altefnate health insurance. Since the serious, detrimental ramifications
of the CHIP block closure and tﬁe ensuing death spiral were not disclosed, Ms.
Clark continued to renew the policy without the knowledge of the true reasons for

her premium increases, or that if she developed a serious medical problem, she

3 Even after Ms. Clark initiated an investigation in 2005 regarding her
escalating premiums, Prudential told her, in response to an inquiry from the
California Department of Insurance, that her premium increases were due to her
increasing age and to the higher medical costs of the CHIP block, without ever
disclosing that the higher medical costs and premiums of the insured group were
due to do the block closure and resulting death spiral. Id. at 14.
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might be unable to secure coverage.for that medical condition at a time when she
could no longer afford CHIP (becaﬁse it would be considered a “pre-existing
conditioﬁ” by other health insurers). Id. at 9-1 i, 13-14. She also remained
unaware that Prudential’s act of closing the block guaranteed that she would
inevitably be compelled to drop her policy due to unaffordability. Id.

While Prudential had access to relevant actuarial data regarding the CHIP
pélicy, and knéw that huge future premium increases were inevitable; Ms. Clark
and similarly situated individuals had no way of accessing that information and no
reason to know that factors other than those Prudential explaihed to them were in
fact causing their premium increases. /d. at 9-11, 13-14. As the court noted in
Dickerson, the death spiral phenomenon resulting from closing a block of
insurance is widely known throughout the insurance industry, but it is not known
to the general public. Dickersqn, supra, 932 F.Supp. at 1473. As a result, Ms.
Clark reasonably expected that she cou]d “continue this Policy in force” and hakd'
no reason to expect Prudential intentionally to cause an “anti-selection crisis” that
would ultimately result in the exorbitant premium increases she experienced and
the effective t,efmination of her policy. Id. at 13-14. Relying on Prudential’s
repeated misrepresentations about the reasons for her premium increases, Ms.
Clark and the putative class members had no way of knowing about the block
closure or resulting death spiral unless Prudential told them. Id, at9-1 1, ‘13—14.
Even after Ms. Clark questioned the California Insurance Commissioner about her

premium increases, she was unable to discover the death spiral because of
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Prudential’s misrepresehtations and omissions. Id. at 13-14. Only after
substantial investigation by her attorneys did Ms. Clark finally discover the block
closure and death spiral that caused her premium increases beginning in 1981.

B. Procedural History
Ms. Clark filed the original complaint on December 17, 2008. See Clark v.

Prudential Ins. Co. of Am. (D.N.J. 2010) 736 F.Supp.2d 902, 906. Plaintiffs filed
a fourth amended complaint on November 9, 2010, which added Mr. Gold and
Ms. Cusanelli as named plaintiffs. The operative fifth amended Comp]aint, which
also includes named plaintiffs from states other than California, was filed on
February 16,2011. See Ex. 1.

| In its motions to dismiss the complaints, Prudential argued that plaintiffs’
UCL claims should be dismissed because they are barred by the UCL’s four-year
statute of limitations. Specifically, Prudential argued that plaintiffs could not
invoke the delayed discovery rule because the Ninth Circuit has held that it does
not app]y.to UCL claims. See Clark, supra, 736 F.Supp.2d at 921. In opposition,
plaintiffs argued that, pursuant to recent California appellate authority, the delayed
discovery rule does apply to UCL causes of action. Jd.

The district court agreed with plaintiffs that the delayed discovery rule can

.be invoked for the purpose of delaying accrual of the statute of limitations under
the UCL. Id. at 921-24. First, the court rejected Prudential’s reliance on the Ninth
Circuit case, Karl Storz Endoscopy-America, Inc. v. Surgical Technologies, Inc.
(9th Cir. 2002) 285 F.3d 848, 857, noting that the Ninth Circuit’s interpretation of
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California state law is not binding. Id. at 921-22.‘ It further acknowledged the
recenf split in authority between California Courts of Appeal as to whether the
delayed discovery rule applies to unfair competition cl‘aims', which had not been
decided ér taken up by this Court. Id. at 922.

After analyzing California law on this issue and attempting to predict how
this Court would resolve the conflicting authority, the district court was persuaded
by the reasoning in Broberg v. Guardian Life Insurance Co. of America (2009)
171 Cal.App.4th 912, 920-21, and held that the delayed discovery rule could be
used to delay accrual of the statute of limitations for Ms. Clérk?s and the
- California class members’ claims under the UCL. Id. at 922-24. The district court
determined that the Court of Appeal’s decision in the Aryeh .case had no effect on
its analysis of Broberg or its decision thét Ms. Clark’s UCL claim, as pled, is not
barred by the statute of limitations because of the delayed discovery rule. Id. at
923, |

ARGUMENT

A.  Petitioner Correctly Argues That The Delayed Discovery Rule
Should Apply To The UCL.

Although petitioner points out that the delayed discovery rule is not
applicable to the matter sub judice, petitioner nevertheless correctly argues that the
delayed disgovery rule should apply to the UCL, aﬂd that this Court should resol‘ve
the current split in appellate authority in favor of application of the delayed

discovery rule to UCL claims. See Petitioner’s Opening Brief at 27-34. In



| addition to the arguments set forth herein, amici adopt the arguments set forth by
petitioner in his Opening Brief at pages 27-34.

The delayed diScovery rule is a well-recognized doctrine that allows
pléintiffs to assert claims for conduct 6ccurring outside a limitations period where,
through no fault of their own, the plaintiffs are unaware of the misconduct
underlying their claims until after the statutory limitations period has passed. See,
e.g., April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 826. The
purpose of the 'de'layed discovery rule is to avoid dismissing a suit on limitations
grounds where a p]aintiff is “blamelessly ignorant” of his cause of action. Id. at
826-27. The delayed discovery rule has been applied to many types of claims,
including fraud, professional malpractice, personal injury, invasion of privacy,
libel, latent defects in real property, breach of fiduciary duty, and breach of

~contract. See Petitioner’s Opening Brief at 29 n.3. However, as the court noted in

April Enterprises:
A common thread seems to run through all the types of actions where
courts have applied the discovery rule. The injury or the act causing the
injury, or both, have been difficult for the plaintiff to detect. In most
instances, in fact, the defendant_ has been in a far superior position to
comprehend the act and the injury. And in many, the defendant had reason
to believe the plaintiff remained ignorant he had been wronged. Thus, there
is an underlying notion that plaintiffs should not suffer where
circumstances prevent them from knowing they have been harmed. And

often this is accompanied by the corollary notion that defendants should not
be allowed to knowingly profit from their injuree’s ignorance.

147 Cal.App.3d at 831; see Petitioner’s Opening Brief at 30.
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Accordingly, what is irhportant to the application of the delayéd discovery
rule is not the exact nature of the claim at issue, but rather, the plaintiff’s difficulty
in detecting the wrong. Thus, there is no reason that the delayed discovery rule
should not apply, as a matter of law, to the UCL. Not surprisingly, UCL plaintiffs
often encounter the same difficulty in discovering the miséonduct underlying their
claims as plaintiffs in the other types of actions where the delayed discovery rule

“has been applied. Many UCL cases involve claims of active fraud, concealment,
and misrepresentations by defendants, making detection by plaintiffs all the more
chal]engin‘g. See, e.g., Inre Tobacco 11 Cases (2009) 46 Ca].4th 298, 307 (UCL
claim alleging concealment and misrepresentations by defendants regarding the
use of nicotine in their products); Wise v. Pacific Gas & Elec. Co. (2005) 132
Cal.App.4th 725, 730-31 (UCL claim alleging active concealment and |
misrepresentations by defendant in connection with rates charged to cdnsumers);
Schnall v. Hertz Corp. (2000) 78 Cal.App.4th 1144, 1163-64 (UCL élaim alleging
that defendant concealed or obscured fuel service charge). The delayed discovery

~ rule should apply equally to UCL plaintiffs who are blamelessly ignorant éf their
causes of action. |

This is especially sok in light of the well-recognized use of the delayed

discovery rule in the context of fraud claims. See Petitioner’s Opening Brief at

31-32. Numerous California cases have applied the delayed discovery rule to

fraud claims, permitting plaintiffs’ otherwise time-barred causes of action to

accrue when the plaintiff lea_med or was put on notice of the fraud. See, e. g,
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Brandon G. v. Gray (2003) 111 Cal.App.4th 29, 35. The delayed discovery mle
should similarly apply to causes of action implicating the UCL. See Broberg,
supra, 171 Cal.App.4th at 920-21. The Bf_oberg court found that it wés the nature
 of the right implicated — not the form of the cause of action — that was dispositive |
in determining whether the delayed discovery rule should apply. Id. at 92.1. _
Because of the fraudulent conduct underlying the plaintiff’s UCL claims, which
alleged that defendants had used false marketing materials to sell life insurance,
the Broberg court permitted the plaintiff to invoke the delayed discovery rule to
pursue his UCL claim thirteen years after he purchased his policy, and long after
expiration of the statutory limitations period. /d.

Simi]arly, amici have invoked the delayéd discovery rule to delgy the
accrual of éiaims dating back to Prudential’s closure of the CHIP block of
Business and subsequent concealment — for over twenty yearé — of the fact of thé
death spiral and its deleterious cbnsequences. Like the plaintiff in Brbberg, amici
had no means of discovering Prudential’s misconduct because of Prudential’s use
of false and misleading representations in connection with the continued sale of
policies to amici. As Judge Debevoise correctly determil.)edk in amici’s New Jersey
federal court action, amici should be permitted to rely oﬁ the delayed discovery
rule to bring their UCL claims because, through no fault of their own, they were
unaware of Prudential’s deception until more than four years had passed sinée

most of their premium payments were made.
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Accordingly, the delayed discovery rule should épply to UCL claims where
plaintiffs encounter difﬁcu]ty — through no fault of their own — in discovering or
detecting the underlying ‘wrong'. |

B. The Delayed Discovery Rule Should Apply To The UCL Because

Of The UCL’s Well-Established Public Purposes Of Protecting
The Public, Deterring Unfair Practices, And Enforcing The Law.

The delayed discovery rule should apply to UCL claims for an additional
reason that has received little attention in the briefing to date: unlike common law
frand and other torts where the doctrine has been applied, the UCL serves not only
| ~ the private purpose of cbmpensating victims of un‘fair business practicés, but also
~ the public purpose of deterring those practices. Applying the’delayed dis.covery
“rule to common law.fraud claims but‘ not UCL claims would be anomalous and |

would nndermine the public purpdse of the UCL. |
It is well-established that the UCL “has a larger purpose of protecting the
general bublic against qnscrupulous business practices.” T obaccb 11, supra, 46
Cal.4th at 312 (citing Fletcher v. Security Pacific Nat’l Bank (1979) 23 Cal3d
442, 453). The UCL’s limited remedies of restitution and injunctive relief
demonstrate this public purpose, focusing on the defendant’s conduct instead of
the plaintiff’s right to recover damages. Id. By emphasizing the defendant’s
‘conduct, th¢ UCL has as an express purpose to deter unfair business practices and
protect the public from continued unfair practices. Fletcher, supra, 23 Cal.3d at
‘ _451.' InF. letcher, this Court stressed the importance of both injunctive relief and
restitution — the return of a defendant’s ill-gotten gains — in deterring further
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abuses and ensuring “adequate enforcement of the law.” Id. Thus, although the
UCL affords limited private relief to plaintiffs through restitution of money or
goods unfairly eicquired by defendants, the UCL’s purpose is largely a public one.
In contrast, common law fraud - and other types of tort actions where the

delayed discovery rule has been applied — protects only private interests. As this
Court has stated, “[a] claim of fraud or deceit is essentially a private ciisputc

- seeking a monetary remedy, not an action to vindicate a broader public interest.”
Hunter v. Up-Right, Inc. (1993) 6 Cal.4th 1174, 1186. Nevertheless, California
courts have universally biciadened the protection of these private rights by
permitting plaintiffs to invoke the delayed discovery rule in order to pursue fraud
claims after the statute of limitations has expired. See, e.g., Cleveland v. Internet

| vSpecivalties West, Inc. (2009) 171 Cal.App.4ih 24, 33; Brandon G., supra, 111

Cal.App.4th at 35; Lee v. Escrow Consziltants (1989) 210 Cal.App.3d 915, 921.

It would be illogical to permit application of the delayed disc‘civery rule to
fraud claims, which do not advance any public purpose, but not to UCL claims,
which do. In determining UCL claims, courts have roptinely interpreted the |
language of the UCL broadly in light of the statute’s public purpose, to facilitaie

the bringing of legitimate UCL claims. See People v. McKale (i979) 25 Cal.3d
626, 632; Paduano v. Am. Honda. Motor Co., Inc. (2009) 169 Cal.App.4th 1453,
1469. However, if the delayed discovery rule does not apply to UCL claims,
enforcement of the law prohibiting unfair business practices would be undermined

in two ways. First, plaintiffs victimized by long concealed frauds or other unfair

14



practices — like amici here — would have little or no incentive to bring UCL claims.
Second, perpetrators of such wrongs would be able to retain‘at least a pbrtion of
their ill-gotten gains, thus undercutting the deterrent forcé of the UCL.

In light of the publi_c protection and law enforcement purposes underlying
the UCL, the delayed discovery rule should apply equally to UCL claims as to
common law fraud claims.

.CONCLUSION
Amici respectfully ask the Court to permit the filing of their amicus brief
and to hold that the delayed discovery rule applies to UCL claims as a maﬁer of
law.

Dated: March 24, 2011 Respectfully submitted,
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I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

Executed this 24" day of March, 2011 in San Francisco, California.

/B A

N
Brian I&Brésnahan
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DECLARATION OF BRIAN P. BROSNAHAN

f, Brian P. Brosnahan, d_ec]are:

| 1. - Iam a partner at the firm of Kasowitz, Benson, Torres & Friedman
LLP, éounsel for amici Beverly Clark, Warren Gold, énd Linda M. Cusanelli, on
behalf of thémselves and all others similarly situated, in Clark, et. al. v. Prudential
Insurance Co. of America, Civil Case No. 08-6197 (DRD), a putative class action
pending in the Federai District Court of Néw Jersey. Pursuant to California Rule
of Court 8.54(a)(2), I make this declaration in support of amici’s Application for
Leave to File Brief Amicus Curiae and Brief Amicus Curiae. 1have personal
knowledgé of the facts stéted herein, and if required could and would testify under
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2. Attached as Exhibit 1 is a true and correct copy of the operative Fifth |
Amended Class Action Complaint in the Federal Court action, Clark, et. al. v.
Prudential Insurance Co. of America, Civil Case No. 08-6197 (DRD), filed
therein on February 16, 2011.
| I declare under penalty of perjury that the foregoing is true and correct.

Executed this 24" day of March, 2011 in San Franéisco, California.
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Plaintiffs Beverly Clark, Jesse J. Paul, Warren Gold, Linda M. Cusanelli, Carole L.
Walcher, and Terri L. Drogéll (together, “Plaintiffs”), on behalf of themselves and all others
_similarly situated, by and through their undersigned attorneys, allege, upon knowledge as to their

own acts and otherwise upon information and belief, as follows:

INTRODUCTION

1. This class action seeks to redress the unlawful and deceptive acts and practices of
defendant Prudential Insurance Company of America (“Prudential’” or “Defendant”) with respect
to certain of its individual health insurance policies. Prudential sold an individual health policy,
sometimes known as the Coordinated Health Insurance Program (“CHIP”), to individuals
fhroughout the United States from 1973 lhrdugh 1981. In ]981;Prudenﬁal ceased selling CHIP
to new policyholders (it “closed the block”); “Prudential did not disclose to its policyholders that
it closed the block and that the block closure would eventua]ly and inevitably result in a “death
spiral,” a phenomenon which is discussed further below, in ‘whlich premiums would increase to
exorbitant levels. Prudential also did not disclose that if policyhblders developed medical
conditions and then were forcéd to drop CHIP because of exorbitant premiums, policyholders
might not be able to secure new health coverage for their pre-existing conditions.

2. CHIP is a major medical insurance policy designed to provide policyhblders with
coverage for médical expensés, including high or unexpected medical expen.ses. The risk of high -
medical expenses is managed by Prudential through the creation of a risk pool, where a group .
shares the risk that certain policyholders will generate higher than expected claims. ‘Large
premium increases are generally not nécessary in a functioning risk pool since the premiums of
healthy low cost members subsidize the higher costs of less healthy members.

3. Prudential was fully aware that its block closure would ma-ke exorbitant premiums
inevitable. The block closure prevented new policyholders from'entering into the CHIP risk
pool. New policyholders are generally healthier, and their premiums subsidize the premiums of

less healthy policyholders, who have higher rates of claims. Prudential knew the result of



Case 2:08-cv-06197-DRD-MAS Document 140 Filed 02/16/11 Page 3 of 38 PagelD: 3638

closing the CHIP block would be that the CHIP risk pool would faee an"‘anti-selection crisls”
where healthy policyholders who could secure altemative coverage terminated CHIP. With
‘CHIP closed to new entrants, and an insufficient percentage of healthy policyholders remaining
to subsidize the costs of unhealthy policyholders, Prudential knew the result would be an |
inevitable “death spiral.” In a death spiral, a cycle ef higher premiums and a shrinking nulnber
of healthy policyholders cause premiums ultimately to become so high that they force insureds to
drop their policies.

' 4. Prudential knew, at the time it closed the block, tllat the design features of the
CHIP policy made a death spiral inevitable after fhe block was closed. John K. Kittredge,
executive vice president of Prudential, stated that Prudential should replace CHIP and “go back
to tlle drawing board” in designing new policies. In particular, Prudential knew that flawed -
design features of the CHIP policy would accentuate the dynamics of the death epiral. Though
Prudelnial knew the experience of CHIP policyholders would continue to deteriorate and that
future massive premium increases were inevitable, it concealed these facts from policyholders.
Prudential did not disclose to CHIP policyholders thal it closed their block and pushed their
policies into a death spiral. /

5. Prudential never disclosed the ramifications of the block closure to CHIP
policyhelders. Prudential knew that the block closure would inevitably cause premiums to
increase to unaffordable levels. Though policyholders were informed when premiums increased,

‘ they had no reason to know tllat the premium increases were a result of the block closure. |
Prudential made uniform written representations to pohcyholders about individual rate increases
but in such documents it never disclosed that the reason for the rate increase was CHIP’s closed
‘block status or that the closed block status made future extreme rate increases inevitable.

~ Policyholders reasonably relied on these represenlatiohs and nondisclosures and on the expert
and superiqr knowledge of Prudential, and they had no reason to suspect that further, extrelnely
large premium increases were inevitable due to the block closure. For example, with respect to

named plaintiff Beverly Clark, from 2002-2004, Ms, Clark’s premiums_inereased from $1,458.71
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p_ér month to $4,217.65 per month (or from $17,504.52 to $50,611.80 per year). By way of
further example, with respect to named plaintiff Jesse Paul, from 2002-2006 Prudential increased
Mr. Paul’s premiums from $715.99 per month to $4,284.] 1 per month (or from $8,591.88 to |
$51,409.32 per year). With respect to named plaintiff Warren Gold, from 2001-2004 Prudential
increased Mr, Gold’s pre‘miumé from $],644.28 per month to $3,339.94 per month (or from |
$19,731 .96 to $40,079.28 per year); after Mr. Gold inqreased his deductible to $5,000 per year,
| his premiums decreased initially but then resumed their ljpward climb. With respect to named
plainﬁff Linda M. Cusanelli, from 2002-2006 Prudential i_ncreased Ms. Cusanelli’s premiums
from $831.51 per month to over $2,600.00 per month (or from $9,978.12 to over $31,200.00 per
year). With respect to named plaintiff Carole L. Walcher, Plaintiffs are informed and believe
that from 2001-2008 Prudential increased Ms. Walcher’s premfums from $886.52 per month to _
: _$5,554.22 per month (or from $10,638.24 to $66,650.64 per year). With respect to named |
plaintiff Terri L. Drogell, Plaintiffs are informed and believe that from 2000-2004 Prudential
increased Ms. Drogell’s premiums from $656.10 per month to $2,225.45 per month (or from
© $7,873.20 to $26,705.40 per year). |
6. Prudential also did not disclose that the result of the block closure was that
. policyholders might be unable to secure comparable coverage for later developing medical
conditions by the time death ‘'spiral premium increases forced them to drop the CHIP policy.
.Policyho]ders were not informed that if they developed medical conditions after the block was
cl.osed, and later were forced to switch medical coverage due to CHIP premium increaées, they
might not be able to secure coverage for such pre-existing conditions or might only be covered at
higher premiums. |
7. Prudential failed to disclose that closing the CHIP block would produce a death
spiral, which inevitably would result in astronomical and unaffordable premium levels. Because
Prudential failéd to disclose this material information, policyholders were unable to make an |
~ informed choice whether to renew CHIP or search for alternative health insurance.

8. Policyholders reasonably expected that they would not be forced to search for
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altémative health insurance since Prudential strictly limited its right to discontin._ue, the CHIP
policy. The CHIP policy states that policyholders “may continue this Policy in force...by -
payment of premiums.” Prudential represented to CHIP policyholders that it retained a narrow
and limited right to discontinue the pblicy “only if Prudential is then refusing to continue all
policies with the same provisions and premium rafe basis in the jurisdiction where you reside.”
This representation was false and misleéding since nlo reasonable policyholder would expect that
Prudential could eﬁ'ectiyely discontinue the CHIP plan by a decision to create a closed block
death spiral. | ' |
9. Plaintiffs allege Prudential’s conduct in failing to disclose the block closure and
its implicationé violates California’s Unfair Competitidri Law (Cal. Bus. & Prof. Code § 17200,
et seq.) and constitutes common law fraud and a breaéh of the covenant of good faith and fair
dealing implied in the CHIP policy. As a result of this conduct, Plaintiffs and the Class have
suffered injury and damages, including hi ghcr premiums than would have been otherwise paid
and medical costs for conditions that would have been covered by other insurance if the
ramifications of the block closure had been disclosed. | |

JURISDICTION AND VENUE

10.  The United States District Court for the District of New Jersey has subject matter
jurisdiction over this class action under the Class Action Faimess Act of 2005, 28 U.S.C.
§ 1332(d)(2), because one or more members of thé classes defined hérein are citizens of a State
different from one or more defendants and the aggregate amount in controversy éxceeds five
million dollars ($5,000,000), exclusive of interest and costs.

11.  Venue in this district is proper because Prudential transacts business in this
district and Prudential is domiciled in New Jersey. Additionally, a substantial part of the events,
acts, and omissions constituting consumer fraud was (_:arriéd on within this district.

THE PARTIES

12.  Plaintiff Beverly Clark (“Clark™) is currently a resident of Vancouver, British

Columbia. Ms. Clark purchased CHIP from Prudential, with a policy date of Séptember 13,
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1978, in San Diego, California, where she then resided. Her premium in 1982 was $149.66 per
month. At no time did Prudential inform Ms. Clark that it had closed the block and that this
would make her policy vulnerable to an inevitable death spiral; that the reason for her premium
increases was the closed block status of her policy; or that she might be unable to secure
coverage for medical conditions developed subsequent to the block closure if she was forced to
terminate CHIP due to high prices. Ms. Clark terminated her policy in 2005 whéh Prudential
raised her premiums to $5,699.43 per month ($68,393.16 per year).

13.  Plaintiff Jesse J. Paul (“Paul”) is a res’;ident‘of Indiana. Mr. ﬁaul purchased CHIP
from Prudential, effective July 2,-1980, in Indianapolis, Indiana, where he thén resided.. His
initial premium was $25.50 per month. At no time did Prudential inform Mr. Paul that its
closure of the block would make his.policy vulnerable to an 'ineyitable death spiral; that the
reason for his premium increases was the closed block status of his policy; or that he might be
unable to secure covérage for medical conditions developed subsequent to the block closure if he
was forced to terminate CHIP due to high prices. He terminated his policy in 2007 when
Prudential raised his premiums to $4,284.11 per.month ($51,409.32 per year). |

14.  Plaintiff Warren Gold (“Gold”) is currently a resident of Nevada. Mr. Gold
purchased CHIP from Prudential in or about 1980 in California, where he then resided. Mr.
Gold is informed and believes that his initial premium was approximately $30 per month. At no
time did Prudential inform Mr. Gold that its closure of the block would make his policy
vulnerable to an inevitable death spiral; that the reason for his preniium increases was the closed
block status of his policy; or that hé might be unable to secure coverage for medical conditions
developed subsequent to the block closure if he was forced to terminate CHIP due to high prices.
He terminatéd his policy in 2006 when Prudential was about to raise his premiums to
approxirﬁately $2,000 per month (approximately $24,000 per year, in addition to his $5,000
deductible and up to $1,000 coinsurance payment per year). '
| 15.  Plaintiff Linda M. Cusanelli (“Cusanel‘]vi”) is currently a resident of California.

Ms. Cusanelli purchased CHIP from Prudential in or about 1978 in California, where she then

5
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resided. At no time did Prudential inform Ms. Cusanelli that its closure of the block would make
her polioy vulnerable to an inevitable death spiral; that the reason for her premium increases was
the closed block status of her policy; or that she might be unable to secure coverage for medical
conditions developed subsequont to tlie block closure if she was forced to terminate CHIP due to
high prices. She terminated her policy in 2007.

. 16.  Plaintiff Carole L. Walcher (“Walcher”) is currently a resident of Pennsylvania.
Ms. Walcher purohased CHIP from Prudential in or about 1974 in Indiané, where she then
resided. At no time did Prudential inform Ms. Walcher that its ciosure of the block would make
her policy vulnerable to an inevitable death spiral; that the reason for her premium increases was
the closed block status of her policy; or that she might be unable to secure coverage for medical
conditions developed subsequent to the block closure if she was forced to terminate CHIP due to
high prices. She terminated her policy in 2008.

17..  Plaintiff Terri L. Drogell (“Drogell”) is currently a resident of Ohio. Ms. Drogell
purchased CHIP from Prudential in or about 1979 in Ohio, where she then resided. At no time
did Prudential inform Ms. Drogell that its closure of the block would make her policy vulnerable
to an inevitable death spiral; that the reason for her premium increases was the closed block
status of her policy; or that she might be unable to secure coverage for medical conditions
devoloped subﬁequent to the block closure if she was forced to terminate CHIP due to high
prices. She terminated her policy in 2004. o

18.  Defendant Prudential is, and at all relevant times was, a corporation organized and
existing under the laws of the State of New Jersoy with its principal place of business in Newark,
New Jersey. On information and belief, Prudential Insurance Company of America is, and at all
relevant times was, licensed to do business in the District of Columbia and all of the United
States.

PRUDENTIAL’SC 1PPOLICY

19."  Plaintiffs are informed and believe and based thereon allege that, at all relevant

times, Prudential was an issuer of health insurance policies. Its policies included both individual
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and group health insurance. Prior to 2001, Prudential was a mutual l>ife insurance company
organized under the laws of New Jersey.

20. Health insurance generally refers to a form of insurance that pays for a range of
medical expenses. The purpose of health insurance is to offset the cost of medical bills and
provide poliéyholders with coverage for high or unexpected medical expenses. Health insurance
is designed to shift the risk of loss from the insured to the insurer, which can better manage risk
through the creation of insurance risk pools. Such pdols spread the risk that any individual
‘insured will have above average costs. Insurers also can manage risk by reinsuring and/or by
investing premiums now to pay later claims. |

21.  Plaintiffs are informcd.and believe and based thereon allege that, in 1973;
Prudential developed, markcfcd, and sold an individual health insurance product known as CHIP.
CHIP is a major medical insurance policy that pays benefits for expenses incurred for care and
treatment of illnesses. Eligible expenses under the CHIP policy include hospital room and
board; hospitél services and supplies; dQct_or’s services; anesthetics and their administration;
ambulaﬁce service; professional nursing scrvic;:s; restoratory or rehabilitdry speech therapy;
treatment by a physiotherapist; x-ray and laboratory examinations; and a variety of other costs
related to medical care. CHIP also provides sepafate benefits vfor mental illness and functional
nervous disorders, as well as convalescent nursing home benefits.

22.  Plaintiffs are informed and believe and .b‘ascd thereon allege that, at all relevant
times, Prudential developed, marketed, and sold CHIP in the District of Columbia and all of the
50 United States.

23.  Prudential sold and renewed the CHIP policy, which was meant to provide
coverage for i]vl.ncss and medical care when the need arose, to the Class with the contractual term
that Prudential could discontinue the policy only under certain conditions. The CHIP policy
statcd that policyholders could continue the policy at their election and, as such, Prudential
strictly limited its right to discontinue the CHIP policy. The policy states:

“You may continue this Policy in force for successive premium periods of one
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month each by payment of the premiums as specified in the following .
paragraphs. However, Prudential may refuse to continue this Policy as of any
Policy Date anniversary, but only if Prudential is then refusing to continue all
policies with the same provisions and premium rate basis in the jurisdiction
where you reside. 1f Prudential takes this action you will be notified not less
than 31 days before the Policy Date anniversary.”

24. At the time Plaintiff Paul purchased his CHIP policy in July 1980, Prudential

made written representations in a form letter, separate and apart from the policy terms
themselves, in which Prudential indicated that he could expect premiums to increase each year
But that the reasons for such premium increases would be limited to pdlicyholder age and general
increases in medical costs, not discretionary acts by Prudentiél such as block closure. Prudential

stated:

THE PREMIUMS FOR YOUR PLAN DEPEND ON THE CURRENT COSTS
OF MEDICAL CARE AND TREATMENT. WE CONTINUALLY REVIEW
THESE COSTS AND MAKE ADJUSTMENTS IN THE PREMIUMS YOU
PAY SO THAT THEY ARE KEPT CURRENT FOR THE AGES OF THOSE
INSURED UNDER YOUR PLAN AND THE AREA IN WHICH YOU LIVE.
MEDICAL CARE COSTS HAVE BEEN RISING IN RECENT YEARS ALSO.
THERE IS ALSO A TENDENCY FOR INDIVIDUAL COSTS TO INCREASE
WITH AGE. AS A RESULT, YOU MAY EXPECT THAT THERE WILL BE
AN INCREASE IN YOUR PREMIUM EACH YEAR ON THE
ANNIVERSARY DATE OF YOUR POLICY. WE ASSURE YOU THAT ANY
INCREASE WILL BE HELD TO THE MINIMUM POSSIBLE THAT IS
CgNEEATENT WITH OUR BEING ABLE TO CONTINUE PROVIDING THIS
Ccov GE. :

Ms. Clark received substantially the séme representations when she bought her CHIP policy, and |
Plaintiffs allege on information and belief that substantially the same representations were sent to
Mr. Gold, Ms. Cusanelli, Ms. Walcher, Ms. Drogell, and CHIP policyholders generally at or
around the time of policy delivery.

- THE CHIP CLOSED BLOCK DEATH SPIRAL |

25.  The CHIP policy clearly states that policyholders may continue the CHIP. policy
in force at their election and that Prudential could only discontinue the policy under extremely
limited circumstances.v No reasonable policyholder would foresee that Prudential could

‘effectively discontinue its policy by creating a closed block death spiral.

26.  Prudential’s premium increases were a direct result of the composition of the
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medical insurance pool under CHIP’s closed b.lock. In a dynamic, well underwritten ind_ividua‘l

“insurance pool, a group of insureds shares the risk of both this year’s claims and the future fisk |
that poor health of some policyholders will generate above average costs. The healthy members
of the insurance pool subsidize the unheélthy members. ‘

27. In 1981, Prudential stopped selling CHIP to new members. Stopping sales to new
members is referred to in the insurance industry as “closing the block.” Closing the block caps
the pool of insureds under the policy. With no new entrants, the size of the pool shri.nks
whenever a policyholder drops the policy because no new policyhplder§ are accepted.

28. Pru.dentilal knew that closing the CHIP block would result in an “anti-selection

| cris;is,” especially given the design features df the policy including that the CHIP policy lacked
inside limits on specific policy benefits, allowing very ill policyholders to incur massive claims.
A lack of inside limits accentuates the dynamics of a death spiral.

29.  The inevitable negative ramiﬁcations_ of the decision to close the block were never
disclosed to CHIP policyholders. An anti-selection crisis occurs when low risk healthy
individuals terminate their policy. When low risk policyholders switch to alternative coverage,

" an insufficient percentage of healthy policyholders remain to fully subsidize the costs of |
unhealthy policyholdefs. With CHIP closed to new entrants and low risk individuals opting out,
Prudential knew a “death spiral” inevitably would result. In a “death spiral,” less healthy
individuals who cannot obtain coverage elseWhere are disproportionately represented in the risk
pool, leading eventually and inevitably to astronomical premium increases, until the plan
becomes unaffordable.-

30.  Prudential had access to the relevant actuarial data related to the CHIP policy and
the risk pool, and policyholders relied on Prudential’s actuarial expertise in managing the pool.
Prudential did not disclose to policyholders that it closed the block and that it knew, based on
eXpert actuarial knowledge, that the block closure inevitably would result in massive premium
increases.

31.. Since Prudential did not disclose to policyholders that the closed block was the

9
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céﬁse of the premium increases, that future massive premium increases were inevitable, and that
. serious potential problems could Be created by the potential uninsurability of pre-existing
conditions, policyholders continued to renew their poliéies. Expert information and actuarial
knowledge concerning the existence and ramifications of the block closure was in.the sole
possession of Prudential and, since it was not disclosed, policyholders continued to renew their
CHIP policies rather than look for alternative health insurance coverage. . |
32. . As the death spiral intensified, more policyholdérs were forced to discontinue
their CHIP policies because of high premiums. Contrary to Prudential’s uniform written
representations that it had a “limited right to discontinue the policy,” requiring Prudential to
“refus(e] to continue all policies with the same provisions,” CHIP was effectively discontinued
due to the death spiral. With Prudential seeking premium increases above ah astronomical
$5,000 per month, it became financially impossible for policyholders to continue premium
payments.. This ultimate collapse of the risk pool and discontinuance of the policy is the result of
a death spiral and well known to Prudential. |
33, Asa resuit bf the block c‘losure_, and Prudential’s misrepresentatiéné and
nondisclosures, policyholders paid higher premiums when renewing their CHIP policies than
they would have paid ff théy had been told about the block closure and its implications and had
secured éltemative coverage. . | |
34, Policyholders who were forced to discontinue their CHIP coverage due to its cost
faced financial and medical difficulties ﬁnd}ng comparable coverage; many CHI-P'policyholders
developed medical conditions over the lifetime of ‘fhe policy; such individuals found it difficult,
if not impossible, to find coverage for their pre-existing conditions on the open market; to the
- extent they were able to find coverage at all, they were forced to pay premium rates in excess of
~ the rate they would have paid if they purchased prior. to the development of their medical
conditions; former CHIP policyholders who were unable to .fmd equivalent coverage for their
- conditions, or those who “went bare” as a result of being forced to drop their CHIP policy,

incurred huge medical costs as a result.

10
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35.  Prudential failed to disclose to the Class the “closed” status of the block and its

- negativc; ramifications for policyholders. At the time the block was closed, Prudential knew a
death spiral would inevitably ensue. Prudential nevertheless classified CHIP as a “discontinued”
or “run-off” operation without disclosing this material information to the Class. As a direct and
proximate result of Prudential’s unlawful and-unconscionable course of conduct, the Class
suffered ascertainable lbss. since class members were forced to pay higher premiums than would
have been otherwise paid and paid medical co.sts for conditions that would have been covered by
other insurance if the ramifications of the block closure had been disclosed. _

36. Not only did Prudential fail to disclose the “closed” status of the block and its
negative ramifications for policyholders; Prudential afﬁrmativel& misrepresented the reasons for
the escalating premiums. For example, when Prudential increased Ms. Clark’s premium rzites in
at least the years 1996, 1997, 1998, 1999, and 2000, Prudential sent Ms. Clark a form letter
misrepresenting that the reasons that CHIP premiums were increasing were simply due t6
medical cost inflation and her increasing age. Mr. Paﬁl received the identical rcpfesentations in
form letters sent when hfs premiums were increased in at least the years 1997, 1998, and 1999.
Mr. Gold is informed and believes that he received the identical r_epresentaﬁons in form letters
sent when his premiums were increased in at least thé years 1998, 1999, 2000, and 2001. Ms..
Cusanelli'is informed and believes that she received the identical representations in form letters
sent when her premiums were increased in at least the years 1996, 1997, 1998, 1999, and 2000.
Ms, Waléher is informed and believes that she received the identical representations in form
letters sent when her premidms were increased in at least the years 1996, 1997, 1998, 1999, and
2000.. Ms. Drogell is informed and believes that she received the identical representations in
form letters sent when her premiums were increased in at least the years 1997, 1998, 1999, and
2000. Plaintiffs are informed and believe and ihereon allege that the same misrepresentations
were made to Plaintiffs'and other members of the Class from around 1990 to around 2001.
Prudential knew that these representations were false and misleading and. that an additional,

extremely important reason for the increases in CHIP premiums was that the block had been
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closed and the CHIP policy was in the midst of a death spiral. Not only did Prudential know that
its representations were false because of its actuarial expertise and knowled ge concerning the
dynamics of closed blocks, but the Fifth Circuit Court of Appeals had expressly found in an
earlier lawsuit against Prudential, just six years after it closed the block, that “[Prudential’s]
decision to terminate new sales of CHIP policies fixes with moral certitude the reality that ‘
financially the CHIP policy cannot stand on its own bottom.”' But even after this finding against
Prudential, Prudential affirmatively misrepresented the reasons for CHVIP premium increases and
continuéd its failure to disclose the closure of the CHIP block and its consequences for

policyholders. The form letters stated:

Several factors have caused CHIP premiums to increase. Briefly, they are:
Increase In Age
You (and your dependent spouse if included under your policy) are
a year older than last year. Claim experience indicates that the
frequency and size of claims generally increases as one gets older
Increasing Cost Of Medical Care
The cost of medical care continues to rise at a rate greater than the
general rate of inflation. New medical equipment and complex
medical procedures have resulted in remarkable advances in

medical care, but they are expensive. Your CHIP benefits
automatically adjust to the higher levels of health care costs.

Prudential did not state that “increase in age” and “increase in cost of medical care” are among
the reasons for the premium increases. It stated that these are the reasons for thé premium
increases. |

37.  Plaintiffs are informed and believe that in years prior to sending the form leﬁers
containing the misrepresentations described in Paragraph 36, above, Prudential sent form letters
to Plaintiffs and other members of the class each year containing false and misleading statements

regarding the reasons for premium increases. On information and belief, these included, without

! Tusa v. Prudential Insurance Co..of America, 825 F.2d 69, 74 (5th Cir. 1987).
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limitation: beginning in at least 1983, Prudential misleadingly informed Plaintiffs and the Class
that the reason their premiums Wcre increasing was “because of increases in the amounts of
benefits proVided by our policieS’_’; and beginning in at ]east‘ 1985, Prudential misleadingly
informed Plaintiffs and the Class that the reasons their premiums were increésing were “increase
in age,” “high cost of medical care,” and “high claim costs.” These statements and other
statements in the form letters were false and mis‘]eading for, without limitation, the reasons set |
forth in Paragraph 36; above. |

PLAINTIFFS’ PURCHASE AND RENEWAL OF CHIP POLICIES

Plaintiff Beverly Clark
38.  On or about September 13, -19'78, plaintiff Beverly Clark applied to purchase a

CHIP policy from Prudential Insurance Company of America. Ms. Clark’s premium was
$149.66 per month on Juné 30, 1982.

39.  In 2002, Prudential increased Ms. Clark’s monthly premium from $1,823.39t0
$2,141.02 (or $25,692.24 per year), a 17.42% increase. In 2003, Prudential again hiked her
premiums, from $2,141.02 to $2,967.99 per month (or $35,615.88 per year), a 38.63% increase.
In 2004, premiums were yet again raised from $2,967.99 to $4,217.65 per month (or $50,611.80
per year), a 42.1% increase. This represented a 131% increase in premiums over a three-year |

~ period.

40.  Ms. Clark paid these exorbitant premiums in 2005, until Prudential notified her
that her rate was scheduled to increase to $5,699 per month (or $68,388 per year) in September,

| 2005. At this point, Ms. Clark stopped making payments. Ms. Clark’s CHIP policy was |
terminated on September 12, 2005. | ‘
' 41.  Ms. Clark did not d.is'cover the material .facts constituting the basis for her ¢laims
before three years prior to the filing of her original complaint in this action on December 17,
2008. The material facts constituting the basis for her c':laims' include, but are not ]imi_ted to, the
facts that Prudential had closed the CHIP block and that suéh closure caused a death spiral,

which creates serious adverse conséquences for policyholders. Such facts are by their nature
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concealed from a reasonable policyholder, who has no Way to know or to learn, in the exercise of
reasonable diligence, that the block has been closed unless:the insurer discloses that fact, and
who lacks the actuarial expertise required to understand: 1) that the block closure caused the
death spiral; 2) that the déath spiral causes increasing premiums; 3) that those premiums will
eventually rise to astronomical levels; and 4) that a policyholder who devélops a medical
problem prior to being forced out of CHIP by those premi.um costs may be unable to secure other
health insurance due to his or her pre-existing condition. But Prudential failed to disclose these
material facts. Moreover, Prudential made affirmative, independent efforts to conceal the
material facts constituting the basis for Ms. Clark’s claims. Prudential repeatedly advised
Ms. Clark (in at least 1996, 1997, 1998, 1999, and 2000) that her increasing premiums were
attributable to her increasing age and to medical cost inflation. Even after Ms. Clark initiated an
ihvestigation in 2005, Prudential told her, in response to correspondence from an attorney for.
Ms. Clark and an inquiry from the California Department of Insurance, that her premium
increases were due to her increasing age and to the higher medical costs of the insured group,
without ever disclosing that the higher medical costs of the insured group were due to the block
* closure and the death spiral that it caused by driving relatively healthy policyholders out of the

group. A reasonable policyholder would not have discovered the material facts constituting the
basis for Ms. Clark’s claims, or the legal basis for such claims, before three years prior to the
filing of her original complaint in this action.

42.  Had Prudential disclosed the block closure and its implications, Ms. Clark would
have discontinued her CHIP policy and purchased less expensive alternative insurance.
Plaintiff Jesse J. Paul |

43.  On orabout July 2, 1980, Plaintiff Jesse J. Paul purchased a CHIP policy from
Prudential Insurance Combany of America. Mr. Paul’s initial monthly premium was $25.50.

44.  In 2003, Prudential drastically increased Mr. Paul’s monthly premium. In 2002,

~ his monthly premium was $715.99 (or $8,591.88 per year). In 2003, Prudential raised his |

monthly premium from $715.99 to $1,036.66 (or $12,439.92 per year), a 45% increase. In 2004,
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: | Prudential again raised Mr. Paul’s monthly premium from $l,036.66 to $1 ,501.28 (or $18,015.36
per year), a 45% increase. In 2005, Prudential increased his premium from $1,501.28 to
$2,156.29 (or $25,875.48 per year), a 44% increase. In 2006, Prudential again raised the
monthly premium from $2,156.29 to $3,057.45 (or $36,689.40 per year), a 42% increase.

45.  Finally, in 2007, Prudential informed Mr. Paul that his premium would increase
from $3,057.45 to $4,284.11 (or $51,409.32 per year), a 40% increase. Shortly after this
increase, Mr. Paul stopped makihg payments and the policy wa§ terminated. Prudential
increased Mr. Paul’s‘premiums by 498% over a five-year period.

46. | Mr. Paﬁl did not discover the material facts constituting the basis for his claims
before six years prior to the filing of his original complaint in this action on December 17, 2008.

~ The material facts constituting the basis for hi‘s clairﬁs include, but are not limited to, the facts
that Prudential had closed the CHIP block and that such closure caused a death spiral. Such facts
are by their nature concealed from a reasonable policyhblder, who has no way to know or to
learn, in the exercise of reasonable diligence, that the block has been closed unless the insurer
discloses that faci, and who lacks the actuarial expertise required to understand that 1) the block
closure caused the death spiral; 2) thét the death spiral causes increasing premiums; 3) that those
premiums will eventuafly rise to astronomical levels; And 4) that a policyholder who develops a
medical problem prior to being forced out of CHIP by those premium costs may be unable to
secure other health insurance due to his or her pre-existing condition. But Prudential failed to
disclose these material facts, ‘Moreover, Prudential made affirmative, independent efforts to
conceal the material fact-s constituting the basis for Mr. Paul's claims. Prudeﬁtial repeatedly
‘advised Mr. Paul (in at least 1997, 1998, and 1999) that his increasing premiums were
attributable to his increasing age and to medical cost inflation. Even after Mr. Paul initiated an
investigation in 2003, Prudential told him, in response to an inquiry from the Indiana Department
of Insurance, that his .premium increases were due to his increasing 'agé and to the higher medical
costs of the ‘insured group, without ever disclosing that the higher medical costs of the insured

group were due to the block closure and the death spiral that it caused by driving relatively
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healthy policyholders out of the group. A reasonable policyholder would not have discovered
the material facts constituting the basis for Mr. Paul's'claims, or the legal basis for such claims,
before six years prior to the filing of his original complaint in this action.

47. Had Prudentiél disclosed the block closure and its implications, Mr. Paul would
have discontinued his CHIP policy and purchased less expensive alternative insurance.

Plaintiff Warren Gold

48. Inorabout 1980, plaihtiff vWarren Gold -purchased a CHIP policy from Prudential.
Mr. Gold was residing in California at the time his CHIP policy was issued. Mr. Gold is
informed and believes that his initial premium, with a $300 deductible, was approximately $30
per month. |
49.  In'the late 1980’s or early 1990’s, Mr. Gold was diagnosed with diabetes.
50.  On information and belief: In 2002, Prudential began drastically increasing -
Mr. Gold’s monthly premium. In 2001, his monthly premium was $‘l ,644.28 (or $19,731.36 per
year). In 2002, Prudential raised his monthly premium from $1,644.28 to $2,055.35 (or
$24,664.20 per year), a 25% increase. In 2004, Prudential announced that his monthly premium
- would be increasing to $3,339.94 (or $40,079.28 per year), a 63% increase over the two-year
period from 2002 to 2004. In 2004 or 2005, in an effort to decrease his premiums, Mr. Gold_
increased his annual deductible to $5,000. This resulted in a temporary reduction in his monthly
* premium: eﬁ'ective April 4, 2005, Prudential charged him a monthly premium of $1,502.97 (or' :
$18,035.64 per year). Mr. Gold discontinued his policy in 2006 after _Prudenfial advised that it
would be raising his monthly premium to approximatély $2,000 ($24,000 per year), an
approximately 35% increase. ‘
51.  Mr. Gold did not discover the material facts constituting the basis for his claims
~ before thrée years prior to the filing of the original complaint in this action on December 17,
- 2008. The material facts constituting the basis for his claims include, but are not limited to, the
facts that Prudéntial’s closure of the CHIP block caused a death spiral and created serious

adverse consequences for policyholders. Such facts are by their nature concealed from a

16



Case 2:08-cv-06197-DRD-MAS Document 140 Filed 02/16/11 Page 18 of 38 PagelD: 3653

reasonable policyholder, who has no 'way to know or to learn, in the exercise of reasonable
diligence, that the block has been closed unless the insurer discloses that fact, and who lacks the
actuarial expertise required to understand: 1y that the block closure caused the death spiral;

2) that the death spiral causes increasing premiums; 3) that those premiums will eventually rise
to astronomical levels; and 4) that a policyholder who develops a medical problem prior to being
forced out of CHIP by those premium costs may be unable to secure other health insurance due

to his or her pre-existing condition. But Prudential failed to discléSe these material facts,
Moreover, Prudential made affirmative, independent efforts to conceal the material facts
constituting the baéis for Mr. Gold’s claims. On information and belief, Prudential repeatedly
adviséd Mr. Gold (in at least 1998, 1999, 2000, and 2061) that his increaéing premiums were
attributable to his increasing age and to medical cost inflation. A reasonable policyholder would
not have discovered the material facts constituting the basis for Mr. Gold’s claims, or the legal
basis for such claims, before three years prior to the ﬁling of the original complaint in this actién.
52.  Had Prudential disclosed the block closure and its implications, Mr. Gold would
have discontinued his CHIP policy and purchased less expensive alternative insurance.
Plaintiff Linda M. Cusanelli
| 53.  Inor about 1978, plaintiff Linda M. Cusanelli purchased a CHIP policy from
Prudential. Ms. Cusanelli was residing in California at the time her CHIP policy was issued. |
54. Inorabout 1994, Ms. Cusanelli was diagnosed as having an invasive malignant
melanoma.
55.  On information and belief: In 2002, Ms. Cusanelli’s monthly premium was _
$831.51 (or $9,978.12 per year). In 2003, Prudential raised her monthly premium to $1,080.96
- (or $12,971.52 per year), a 30% increase. In 2004, Prudential raised her monthly premium to
$1 ,459.30 (or $17,511.60 per year), a 35% increase. In 2005, Prudential raised her monthly
| premium to $1,970.06 (or $23,640.72 per year), a 35% increase. In 2006, Prudential raised her
.monthly premium to mére than $2,600.00 (or $31,200.00 per year), a more than 30% increase.

Thus, from 2002 to 2006, Prudential raised Ms. Cusanelli’s premiums by over 200%. Ms.

17



Case 2:08-cv-06197-DRD-MAS Document 140 Filed 02/16/11 Page 19 of 38 PagelD: 3654

Cusanelli discontinued her policy in 2007.

56.  Ms. Cusanelli did not discover the material facts constituting the basis for her
claims before three years prior to the filing of the original complaint in this action on December
17, 2008. The material facts constituting the basis for her claims include, but afe not limited to,
the facts thét Prudential’s closuré of the CHIP block caused a death spiral and created serious
adverse consequences for policyholders. Such facts are by their nature concealed from a
reasonable policyholder, who has no way to know or to learn, in the exercise of reasonable
diligence, that the block has Been closed unless the insurer discloses that fact, and who lacks the

actuarial expertise required to understand: 1) that the block closure caused the death spiral;
2) that thevdcath spiral causes increasing premiums; 3) that those premiums will eventually rise
to astronomical levels; and 4) that a policyholder who develops a medical problem prior to being
forced out of CHIP by those premium costs may be unable to secure other health insurance due
to her or her pre-existing condition. But Prudential failed to disclose these material facts.
Moreover, Prudential made afﬁrrhaﬁive, independent efforts to 'cdnceal the material facts
constituting the basis for Ms. Cusanelli’s claims. On information and belief, Prudential
repeatedly advised Ms. Cusanelli (in at least 1996, 1997, 1998, 1999, and 2000) that her
increasing premiums were attr_ibutable to her increasing age and to medical cost inflation. A
reasonable poliéyﬁolder would not have discovered the material facts constituting the basis for
Ms. Cusanelli’s claims, or the legal basis for such claims, before three years prior to the ﬁiing of
the oﬁginal complaint in this action. | |

57.  Had Prudential disclosed the block closure and its implications, Ms. Cusanelli

- would have discontinued her CHIP policy and purchased less expensive alternative insurance.
Plaintiff Carole L. Walcher | |

58.  In or about 1974, plaintiff Carole L. Walcher purchased a CHIP policy from
Prudential. Ms. Walcher was residing in Indiana at the time her CHIP policy was issued. Ms.
Walcher is.infonned and believes that her ivnitial-monthly premium was $23.17.

59.  In or about the late 1990s, Ms. Walcher was diagnosed with diabetes.
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60. - On information and belief: In 2001, Ms. Walcher’s monthly premium was
$886.52 (or $10,638.24 per year). In 2002, Prudential raised her monthly premium to $1,196.80
(or $14,361.60 per year), a 35% increase. In 2003, Prudential raised her monthly premium to
$1,376.32, and raised her monthly premium a second time to $1,615.68 (for a total of $18,430.72
per year), a 28% increase. In 2004, Prudential raised her monthly premium again to $2,181.16
(or $26,173.92 per year), a 42% increase. In 2005, Prudential raised her monthly premium to
.$2,944.57 (or $35,934.84 per yéar), a 37% increase. In 2006, Prudential raised her monthly '
premium to $3,975.17 (or $47,702.04 per year), a 33% _incr’ease. In 2007, Prudential raised her
monthly premium to $5,366.48 (or $64,397.76 per year), a 35% increase. In 2008, Prudential
raised her monthly premium to $5,554.22 (or $66,650.64 per year), and shortly thereafter, Ms.
Walcher discontinued her policy. Thus, from 2001 to 2008, Prudential raised Ms. Walcher’s
premiums by about 527%.

61,  Ms. Walcher did not discovér the material facts constituting the basis for her
claims before six years prior to the filing of the original complaint in this action on December 17,
2008. The material facts constituting the Basis for her claims include, but are not limited to, the
facts that Prudential’s closure of the CHIP block caused a death spiral and created serious
adverse consequences for policyholders. Such facts are by their nature concealed from a
reasonable policyholder, who has no way to know or to learn, in the exérciée of reasonable
diligence, that the block has been closed unless the insurer discloses that fact, and who lacks the
actuarial expertise required to understand: 1) thaf the block closure caused the death spiral;

2) that the death spiral causes increasing premiums; 3) that those premiums will eventually rise

to astronomical levels; and 4) that a policyholder who devélops a medical problem prior to being
forced out.of CHIP by those premium costs hay be unable to secure other health insurance due |
to her or her pre-existing condition. But Prudential failed to disclose these material facts.
Moreovér, Prudential made afﬁnnative, independent efforts to conceal the material facts
constituting the basis for Ms. Walcher’s claims. On information and belief, Prudential

repeatedly advised Ms. Walcher (in at least 1996, 1997, 1998, 1999, and 2000) that her
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increasing premiums were attributable to her increasing age and to medical cost inflation. A -
reésonable policyholder would not have discovered the material facts constituting the basis for
Ms. Walcher’s claims, or the legal basis for such claims, before six years prior to the filing of the
original complaint in this action. |

62.  Had Prudential disclosed the block closure and its implications, Ms. ‘Wal.cher
would have discontinued her CHIP pblicy and purchased less expensive alternative insurance.

Plaintiff Terri L. Drogell

63.  Inorabout 1979, plaintiff Terri L. Drogell purchased a CHIP policy from
Prudential. Ms. Drogell was residing in Ohio at the time her CHIP policy was issued. Ms.
Drogell is informed and believes that her initial monthly premium was $48.52.

64. On information and belief: In 2000, Ms. Drogell’s monthly premium was .
$656.10 (or $7,873.20 per year). In 2001, Prudential raised her monthly premium to $918.54 (or -
$11,022.48 per year), a 40% increase. In 2002, Prudential raised her monthly premium to
$954.36 (or $11,452.32 per year), a 4% increase. In 2003, Prudential raised-her monthly .
premium to $],363..14 (or $16,357.68 per year), a 43% increase. In 2004, Prudential notified
Ms. Drogell that her monthly premium would increase to $2,225.45 (or $26,705.40 per year), a
63% increase, at which point she discontinued her policy. Thus, from 2000 to 2004, Prudential .
raised Ms. Drogell’s premiums by about 239%. |

65. M. Drogell did not discover the material facts constitﬁting the basis for her
claims before four years prior to the filing of the original complaint in this action on December
17, 2008. The material facts constituting the basis for her claims include, but are not limited to,
the facts that Prudential’s closure of the CHIP block caused a death spiral and created serious
adverse consequénces for policyholders. Such facts are by their nature concealed from a
reasonable policyholder, who has no way to know or to learn, in the exercise of reasonable

- diligence, that the block has been.closed unless the insurer discloses that fact, and who lacks the
actuarial expertise required to understand: 1) that the block closure caused the death spiral;

~ 2) that the death spiral causes increasing premiums; 3) that those premiums will eventua"y rise
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to astronomical levels; and 4) that a policyholder who develops a medical problem prior to being
forced out of CHIP by those premium costs may be unable to secure other health insurance due
to her or her pre-existing condition. But Prudential failed to disclose these material facts.
Moreover, Prudential made affirmative, independent efforts to conceal the material facts
constituting the basis for Ms. Drogell’s claims. On information and belief, Prudential repeatedly
advised Ms. Drogell (in at least 1997, 1998, 1999, and 2000) that her increasing premiums were
attributable to her incréasing age and to medical cost inflation. A reasonable policyholder would
not have discovered the material facts constituting the basis for Ms. Drogell’s claims, or the legal
basis for such claims, before four years prior to the filing of the original complaint in this action.
66. Had Prudential disclosed the block closure and its implications, Ms. Drogell

would have discontinued her CHIP policy and purchased less expensive alternative insurance.

CLASS ACTION ALLEGATIONS

67.  Plaintiffs bring this action on behalf of themselves and all others similarly situated
as a class action pursuant to Federal Rule of Civil Procedure 23(b)(2) and 23(b)(3). The classes
that Ms. Clark, Mr. Gold, and Ms. Cusanelli seek to represent are the Multi-State Fraud Class
and the California Subclass. The class that Mr. Paul; Ms. Walcher, and Ms. Drogell seek to
represent is the Multi-State Fraud Class.

68.  The Multi-State Fraud Class seeks class certification for claims regarding
fraudulent misrepresentations and fraudulent omissions. It is composed of and defined as
follows: '

a. The Multi-State Fraud Class includes all persons who renewed a CHIP
policy after the time Prudential stopped selling the policy to new policyholders (“closed the
block”) in 1981 and who resided in any of the following states at the time their policy wa§ :
initially issued: California; Indiana; New York; Ohio; and Texas.

b. Specifically excluded from the Multi-State Fraud Class are past or present
officers, directors or employees of the Defendant; any agents or others who sold CHIP policies

for the Defendant; any entity in which the Defendant has a controlling interest; the affiliates,
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legal represéntativés, attorneys or assigﬁs of the Defendant; any judge, justice or judicial officer
preéiding over this matter and the staff and immediate family of any such judge, justice or »
judicial officer.

- 69. | The California Subclass also seeks class certification with respect to the
fraudulent misrepresentation and omission claims, and it also seeks claés certification with
respect to the breach of the covenant of good faith and fair dealing claim and for violations of |
California’s Unfair Competition Law. The California Subclass is composed of and defined as
follows: _

a. The California Subclass vincludes all persons who renewed a CHIP policy
after the time Prudential stopped selling the policy to new policyholders (“closed the block”) in
1981 and who resided in California at the time their policy was initially issued.

.b. Specifically excluded from the California Subclass are past or present
officers, directors or employees of the Defendant; any agents or others who sold CHIP policies
for the Defendant; any entity in which the Defendant has a controlling interest; the affiliates,
legal representatives, attorneys or aséigns of the Defendant; any judge, justice or judicial officer
presiding over this matter and the staff and immediate family of any such judge, justice or
judicial officer. -

70. - As more fully set forth below, this action is appropriately brought as a class action
pursuant to Rule 23(b)(2) and 23(5)(3) because with respect to each of the classes (the Multi-
State Fraud Class and the California Subclass): the class members are so numerous that joinder
of all members is impracticable; there are common questions of law and fact; the claims of the

| representative Plaintiffs are typical of the claims of each class they represent; and the
representative Plaintiffs will fafrly and adequately protect the interests of each class they
represent. |
Numerosity
71.  With respect to each of the classes (the Multi-State Fraud Class and the California

Subclass): the class members are so numerous that the individual joinder of all class members is
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impracticable under the circumstances of this case. Plaintiffs are informed and believe that each
class has thousands of members, whose identities can be determined from the records of
Prudential.

Common Questions Predominate

72.  With respect to each of the classes (the Multi-State Fraud Class and the California
Subclass): common questions of law and fact _exi'st as 1o all class members and predominate over
any possible questiohs that might affect only individual class members.

73.  With respect to the Multi-State Fraud Class, these common questions of law and

| fact include, among others: | |

a. Whether Prudential failed to disclose the block closure and its implications
for policyholders.

b. Whether Prudential’s failure to disclose the block closure and its
implications was material to the decision to renew the policy.

| c. Whether Prudential’s practices as alleged herein constitute fraudulent
misrepresentations and/or fraudulent omissions.

74.  With respect to the California Subclass, these common questions of law and fact
include, among others:

a. - Whether Prudential failed to disclose the block closure and its implications
for policyholders.

b Whether Prudential’s failure to disclose the block closure and its
implications was material to the decision to renew the policy.

c. Whether Prudential’s practices and its failure to disclose that a death spiral
wo;jld result in exorbitant premiums and an inability to secure alternative coverage for those with
pbr‘c-existiing conditions, as alleged herein, violate California’s Unfair Competiiion Law,

d. Whether Prﬁdential’s practices as alleged herein constitute fraudulent

misrepresentations and/or fraudulent omissions, and/or violate its duty of good faith and fair

dealing to its insureds.
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e. Whether Prudential’s practices as alleged herein violate its duty of good

faith and fair dealing to its insureds.
Typicality |

75.  With respect to the Multi-State Fraud Class and the California Subclass: Plaintiff
Beverly Clérk’s claims are typical of those of the class members. Ms. Clark’s claims are based
on the same legal theories as the claims of the other class members and are based on, as |
applicable, the same fraudulent misrepresentations and omissions, ahd the same unlawful, unfair
and/or fraudulent business acts or practices, and breach of the covenant of good faith and fair
dealing. | Ms. Clark and class members sustained injury arising out of Prudential’s common
course of conduct as complained of herein. _

76.  With respect to the Multi-State Fraud Class and the California Subclass: Plaintiff
Warren Gold’s claims are typical of those of the class members. Mr. Gold’s claims are based on
the same legal theories as the claims of the other class members and are based on, as applicable,
the same fraudulent misrepresentatioﬁs and omissions, and the same unlawful, unfair and/or
fraudulent business acts or practices, and breach of the covenant of good faith and fair dealing.
Mr. Gold and class members sustained injury arising out of Prudential’s common course of
conduct as complained of herein.

77.  With respect to the Multi-State Fraud C laés and the California Subclass: Plaintiff
Linda M. Cusanelli’s claims are typicél of those of the class members. Ms. Cusanelli’s claims
are based on the same legal theories ais the claims of fhe other class members and are based on,
as applicable, the same fraudulent misrepresentations and omissionS, and the same unlawful, |

| unfair and/or fraudulent business acts or practices, and breach of the covenant of good faith and

fair dealing. Ms Cusanelli and class members sustained injury arising out of Prudential’s
common course of conduct as complained of herein.

78.  With respect to the Multi-State Fraud Class: Plaintiff Jesse J. Paul’s claims are
typical of those of the members of the class. Mr. Paul’s claims are based on the same legal

theories as the claims of the other class members and are based on the same fraudulent.
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misreprese'ntations and fraudulent omissions. Mr. Paul and class members sustained injury |
arising out of Prudential’s common course of conduct as complained of herein.

79.  With respect to the Multi-State Fraud Class: Plaintiff Carole L. Walcher’s claims
are typical of those of the members of the class. Ms. Walcher’s claims are based on the same
legal theories as the claims of the other class members and are based on the same fraudulent -
misrepresentations and fraudulent omissions. Ms. Walcher and class members sustained injury
arising out of Prudential’s common course of conduct as complained of herein.

80.  With respect to the Multi-State Fraud Class: Plaintiff Terri L. Drogell’s claims
are typical of those of the members of the class. Ms. Drogell’s claims are based on the same
legal theories as the claims of the other class members and aré based on the same fraudulent

~ misrepresentations and fraudulent omissions. Ms. Drogell and class members sustained injury
arising out of Prudential’s common course of conduct as complained of herein.
Adequacy

81.  With respect to each of the classes (the Multi-State Fraud Class and the California
Subclass): Plaintiffs will fairly and adequately protect the interests of the class members for
each class they represent. Plaintiffs and the other class members were injured by, as applicable,
the same fraudulent misre;;resentatioﬁs and omissions, the same unlawful, unfair and/or
fraudulent business acts or practices, the same act, use or employment by Prudential of an
unconscionable commercial practice, deception, fraud, false pretense, faise promise,
misrepresentation, or the knowing concealment, suppression, or omission of any material fact
with the intent that others rely thereon, and the same breach of the covenant of good faith and
fair dealing, addressed herein, and Plaintiffs have no interests that are adverse to the interests of
absent class members. Plaintiffs have re.tained counsel with substantial experience and success
in the prosecution of complex class actions, consumer protection litigation and litigation
challenging the practices of insurance companies.

Additional Class Allegations
82.  This action is appropriate as a class action under Rule 23(b)(2) and 23(b)(3).

25



- Case 2:08-cv-06197-DRD-MAS Document 140 Filed 02/16/11 Page‘27 of 38 PagelD: 3662

With respect to each of the classes (the Multi-State Fraud Class and the California Subclass):
questions of law and fact common to the class _rﬁembers predominate and a class action is
superior to any other possible method for the fair and efficient adjudication of the controversy.
a. | Common questions of law and fact predominate, and _individualjoindgr of
all class members is impracticable. Thus, cléss action treatment will permit a large number of
| similarly situated persons to prosecute their common claims in a single forum simultaneously,
- efficiently, and without the unnecessary duplication of effort and expense that numerous
individual actions Would engender. |
b. Class members have little interest in individually controlling the
- prosecution of separate actions. In light of the substantial cost of challenging Prudential’s
- wrongful conduct and the comparatively modest, although significant, damages suffered by
indiﬁdual class members, it would not be feasible or desirable for individual class members to
prosecute separate actions against the Defendant. |
c. It is desirable to concentrate the litigation of the claims in this forum.
Prudential is a Néw Jersey corporation with its principal place of business in Newark, New.
Jersey. A large number of the events constituting the claims in this case occurred ih New Jersey..
d. There are no difficulties that are likely to be encountered in the
management of this éction that would preclude its maihtenance as a class action. Rather, the
expense and burden of litigation would make it difficult or impossible for ihdividual class |
members to maintain individual actions. Moreover, even if such individual litigation were
practicable, the cost to the court system of adjudication of individualized litigation would be
substantial. This action will result in an orderly and expeditious administration of class claims.
'Economies of time, effort and expense will be fostered, and uniformity of decisions will be

ensured.
FIRST CLAIM FOR RELIEF

(FOR FRAUDULENT MISREPRESENTATIONS)
(On Behalf of the Multi-State Fraud Class, including the California Subclass)
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83. ‘Piaintiffs reallege paragraphs 1-82, above, and incorporate them as if fully set
forth herein. | v

84.  Prudential’s fraudulent misrepresentations include the folloWing; without
limitation: After the CHIP block was closed, Prudential misrepresented to Plaintiffs and other
members of the Class that the reasons that CHIP premiums were increasing were simply due to
medical cost inflation and the policyholder’s increasing age. On information and belief, such |
misrepresentations were made numerous times, including at the time of policy renewal from
aroﬁnd 1990 to around ‘2001, and other misrepresentations were made at the time of policy
renewal from around 1983 to around 1989, as alleged in paragraphs 36-37, above. Prudential
intended that policyholders would rely on these misrepresentations in deciding whether to renew
CHIP; 'Prudential knew that these representations were false and misleéding, particularly in light
of the representations described in paragraph 24, above, and that an additional, extremely
important, reason for the increases in CHIP premiums was that the block had been closed and
that the CHIP policy was in the midst of a death spiral.

85.  Plaintiffs relied on these misrepresentations in renewing their policies and are
informed and believe that the class .members likewise relied. Prudential’s misrepresentations.
were a direct and proximafe cause of Plaintiffs’ injury in fact and loss of fnoney or.property.
Absenf Prudential’s misrepresentations, Plaintiffs and the class members would have
discontinued their CHIP policies and purchased less expensive alternative i.nsurance. As aresult
of these misrepresentations, Plaintiffs and the Class have inéun"ed damages, including higher

| premiums than would have been otherwise paid and medical costs for conditions that would have
been covered by other insurance if the ramifications of the block closure had been disclosed.

| 86. The conduct 6f-Pmdential as aileged above was despicable conduct that was
carried on by Prudential with a willful and conscious disregard of the rights or safety of Plaintiffs

“and the Class, that has subjected Plaintiffs and the Class to cruel and unjust hardship in
conscious disregard of their rights, and that involved deceit or.an intentional misrepresentation of

one or more material facts known to Prudential with the intention on the part of Prudential of
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thereby depriving Plaintiffs and the Class of property or legal rights or otherwise causing injury.
Plaintiffs are informed and believe that Prudential authorized or ratified the wrongful conduct df
its agents or employees alleged above and that such authorization or ratification was done on the
part of an officer, director, or managing agent of Prudential. P}laintiffs and the Class are
accordingly entitléd to an award of punitive or exemplary damages.
SECOND CLAIM FOR RELIEF
| (FOR FRAUDULENT OMISSIONS)
(On Behalf of the Multi-State Fraud Class, including the California Subclass)
87.  Plaintiffs reallege paragraphs 1-82, above, and incorporate' them as if fully set
forth herein. ‘ _
88. . Prudential had a duty to disclose to Plaintiffs the block closure and its ‘
. implications f_'or the following reasons, without limitation:

| a. Prudential had a duty to disclose as a result of its representations, as
alleged in paragraph 24, which it reaffirmed when it sent Plaintiffs and other class members their
annual ﬁotice§ of premium increases, and as a result of its partial disclosures, as alléged in
paragraph 84, which contamed only half- truths or were OthCrWlSC false or misleading. Prudential
made representations at the time the policies were purchased that the reasons for any increases in '
premiums would be limited to policyholder age and general increases in medical costs, not
discretionary acts by Prudential such as block closure. Even if Prudential intended to perform
these promises at the time it made them, and thus its statements were true at the time they were
made, Prudential’s subsequent closure of the block rendered the statements false and gave rise to
a duty to disclose the block closure and its consequences. When it sent Plaintiffs and other class
members its annual notices of premium increases, it reaffirmed these representations, even
though they were now false and misleading. On infonnation and belief, Prudential also later
made false and misleading representations in letters Prudential sent to Plaintiffs and the Class
every year from at least 1983 Ithrough 2001. Because Prudential’s representations were false and

misleading, they gave rise to a duty to disclose the block closure and its implications for
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policyholders.

b. | Prudential additionally had a duty to disclose becaﬁse. it had superior
knowledge about the block closure and its consequences. As between Prudential aﬁd CHIP
policyholders, the bl_ock closure and its consequences were known or accessible only to
Prudential, Prudential knew that policyholders were renewing their policies based oﬁ their
unawareness of the block clo§ure and its consequences, and Prudential knew that policyholders
were unaware of these facts or could not reasonably discover these facts.

c. Prudential also had a duty to disclose because of the relationship of trust
and conﬁdenc.:e that existed due to Prudential’s dominant position and its discretionary authority
in managing the insurance pool. Prudential had access to the relevant actuarial data related to the
CHIP policy and the risk pool, and policyholders relied on Prudential’s actuarial expertise in

“managing the pool. Prudential did not disclose to policyholdefs that it closed the block and that
it knew, based on expert actuérial ‘knowledge, that the block closure inevitably would result in
massive prem-iuh increases. _ |

89. Prudential’s fraudulent omissions include the following, without limitation:

a, Prudential did not inform, disclose to, or advise policyholders that it
closed the CHIP block. In failing to disclose such information, Prudential intended that
policy\holders would rely on such nondisclosures in deciding whether to renew CHIP.

b. = Prudential did not inform, disclose to, or advise policyholders of the
ramifications of Prudential’s decision to close the block. Prudential knew that closing the block
would inevitably result in massive premium increases, but Prudential did not disclose this
information to policyholders. Prudential also knew that many policyholders would develop
medical conditions after the block closure that would not be covered by other healthv insurance,
or would only be covered at very high preﬁium rates, when policyholders were later forced to
terminate CHIP_ due to the astronomical premiums they were charged. In failing to disclose the
implications of CHIP’s closed block status for the premiums of policyholders, Prudential |

intended that policyholders would rely upon such nondisclosures in deciding whether to renew
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CHIP.

C. Prudential did not inform, disclose to, or advise policyholders as to the
fact that the CHIP policy.block was in a death spiral that .guaranteed future, massive premium
increases. In failing to disclose such information, Prudential intended that policyholders would
rely on sﬁch nondisclosure in deciding whether to renew CHIP.

90.  Plaintiffs relied on these fraudulent omissions in renewing their policies and are
informed and believe that the class members likewise relied. Prudential’s fraudulent omissions
were a direct and proxirﬁate cause of Plaihtiffs’ injury in fact and loss of money or property. |
Since Prudenﬁal did not disclose to‘policyholders that the cldsed block was the cause of the |
premium increases, fhat future l;nassi‘ve premium increases were inevitable, and ihat serious
potential problems could be created by the potential uninsurability of pre-existing conditions, :

. policyholders continued to renew their policies in reliance on thesé omissions. If not for |
Prudential’s fraudulent omissions, Plaintiffs and the élass members would have discontinued
their CHIP policies and purchased less expensive alternative insurance. As a resulf of these
omissions, Plaintiffs and the Class have incurred damages, including higher premiums than
would have been otherwise paid and medical costs for conditions that would have been covered
by other insurance if the ramifications of the block closure had been disclosed.

91.  The conduct of Prudential as allegéd above was despicable conduct that was -
carried on by Prudential with a willful and conscious disregard of the rights or safety of Plaintiffs
and the Class,. that has subjected Plaintiffs aﬁd the Class to cruel and unjust hardship in
conscious disregard of their rights, and that involved deceit or concealment of one or more
material facts known to Prudential with the intention on the part of Prudential of thereby
depriving Plaintiffs and the Class of property or legal rights or otherwise causing injury.
Plaintiffs are informed and believe that Prudential éuthoriied or ratified the wrongful conduct of
its agents or employees alleged above and that such authorization or ratification was done on the

. part of an officer, director, or managing agent of Prudential. Plaintiffs and the Class are

accordingly entitled to an award of punitive or exemplary damages.
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THIRD CLAIM FOR RELIEF
(F OR BREACH OF THE DUTY OF GOOD FAITH AND FAIR DEALIN G)

(On Behalf of the California Subclass) -
92. | Plaintiffs Beverly Clark, Warren Gold, and Linda M. Cusanelli reallege
paragraphs 1-82, above, and incorporate them as if fully set forth herein.
93, Contained in the CHIP p'olicy contract between Prudential and Ms, Clark, Mr.
Gold, Ms. Cusanelli, and the Class was an implied covenant of good faith and fafr dealing. The
. implied covenant of good faith and fair dealing required Prudential to refrain from any action
that had the effect of destroying or injuring the right of its policyholders to receive the full
benefit of the CHIP policy. | |
94,  The duty of good faith and fair dealing proscribes Prudential from discontinuing
* the CHIP.po]icy except in the limited circumstances listed in the policy, and requires it to fully
‘disclose material facts concernin g the block closure and its implications for policyholders.
95.  Prudential’s failure to act in good faith and protect the interests of the Class are
described in paragraphs 1-57 and 93-94, above, and include the following, without limitation:.

a. " Prudential did not inform, disclose to, or advise policyholders that it had
closed the block and that doing so would cause a death spiral. Though Prudential knéw the block
closure would inevitably cause massive premium increases; and that polfcyholders might be

- forced to drop CHIP due to such exorbitant premiums after they developed medical conditions,
and thét stich conditions might be uninsurable or only insurable at higher rates, it did not disclose
this material information. |

| b. Prudential did not inform, disclose to, or advise policyholders that despite
its limited contractual rfght to discontinue CHIP, and despite policyholders’ right to keep CHIP
in force at their election, Prudentialx knew that CHIP would effectively be discontinued as a result
of the block closure and subsequent death spiral. |
96. As adirect and proximate result of Prudéntial’s bad faith conduct, class members

will, have, and/or continue to suffer economic losses, requiring compensatory, and/or equitable
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relief to be determined by the Court.

FOURTH CLAIM FOR RELIEF
(FOR VIOLATION OF CALIFORNIA’S UNFAIR COMPETITION LAW)

(On Behalf of the California Subclass)

97.  Plaintiffs Beverly Clark, Warren Gold, and Linda M. Cusanelli feal]ege
paragraphs 1-82, above, and incorporate them as if fully set forth herein.

98. California Bﬁsiness & Professions Code Section 17200, et seq., prohibits unfair
competition, which includes any unlawful, unfair and/or fraudulent acts or practices and any
unfair, deceptive, untrue or misléading advertising.

99,  Prudential used and continues to use uniawful, unfair and/or fraudulent acts or
practices in connection with the renewal of the CHIP policy. Such acts and practices have

- continued and will continue unabated unless enjoined. 7

100. Prudential’s fraudulent acts or practices are described in paragraphs 1-57, above,
and include the following, without limitation:

a. Prudential did not inform,: disclose to, or advise policyholders that it
closed the CHIP block and that do'ing yso would cause a death spiral. Though Prudehtfal knew
that closing the CHIP block would cause a death spiral, it concealed the fact that the block was
closed from poficyholders. The nondisclosure of this information was material to a reasonable
policyholder’s decision to renew the policy, and was likely to mislead policyholders with respect
to the decision to renew. |

b. Prudential did not inform, disclose to, or advise policyholders of the
ramifications of Prudential’s decision to close the block. Prudential did not disclose that the
inevitable resu'lt. of the block closure was exorbitant premiums. Nor.did Prudential disclose that
exorbitantvpremium ihcreases were likely to occur after many policyholders developed medical
conditions that would not be insurable under other health insﬁrance or, if insurable, would only
be covered at very high premium rates. The noﬁdisclosure of this information was material to a

reasonable policyholder’s decision to renew the policy, and was likely to mislead policyholders
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with respect fo the decision to renew.

| c. Prudential made uniform written representations to policyholders at or
around the time they purchased their policies that premiums for their CHIP policies were based
only on the age of the policyholdér and current costs of medical care and treatment and that
future premium increases would be based on the pol'icyholder’s age and increases in the cost of
medical care and treatment. After Prudential closed the block, these statements weré false and
misleading, because (without limitation) an édditional, extremely important reason for increases
in CHIP premiumsv was that the block had been closed and the CHIP ‘policy was in the midst of a
death spiral. _Prudcntial ._ﬁxﬁher sent annual notices of premium increasgs to policyholders, which
a reasonable policyholder would have understood to represent that the premium increase
comported with Prudential’s prior representation. Prudential’s premium increase notices were
likely to mislead a reasonable policyholder.

d. After the CHIP block was closed, Prudential misrepresented to Plaintiffs
and other members of the Class that the reasons that CHIP pfemiums were increasing were
simply medical cost inflation and the policyholder’s increasing age. Pfudential knew that these

* representations were falsc and misleading, and that an additional, extremely important reason for
the iﬁcreascs in CHIP premiums was that the block had been cldscd and the CHIP policy was in
the midst of a death spiral. |

101. Prudential’s unfair acts or practlces are described in paragraphs 1-57, above and
mclude the following, without limitation: '

a, Prudential did not inform, disclose to, or advise policyholders that it
closed the CHIP block and that doing SO‘WOUld cause a death spiral. Though Prudential knew
that closing the CHIP b‘ldck would cause a death spiral, it concealed the fact that the block was
closed from policyholders.

b. Prudential did not mform disclose to, or advise pollcyholders of the -
ramlﬁcatlons of Prudential’ 's decision to close the block. Prudential did not disclose that the

inevitable result of the block closure was exorbitant premiums. Nor did Prudential disclose that
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exorbitant premium increases were I‘ikely to occur after many policyholders developed medical
conditions that would not be insurable under other health insurance or, if insu.rabl.e, wduld only
be covered at very high premium rates. »

c. Prudenﬁal made uniform written representations to pblicyholders ator
around the time they purchased their policies that premiilms for their CHIP policies were based
only on the age of the policyholder and current éosts of medical care and treatment and that
future premium increases would be based on the policyholder’s age and increases in the cost of
medical éare and treatment. After Prudential closed the block, these statements were false and
misleading, because.(with.out limitation) an 'ad.ditional, e).(tremelyv important reason- for increases
i.n CHIP premiums was that the block had been closed and the CHIP policy was in the midst of a
death spiral. Prudential further sent annual notices of premium increases to policyholders, which
areasonable policyholder would have understood to represent. that the. premium increase
comported with Prudential’s prior representation. Prudential’s premium incre;ase notices were
likely to mislead a reasonable policyholder. |

d. After the CHIP block was closed, Prudential misrepresented to Plaintiffs
and other members of the Class that the reasons that CH]P premiums were increasing were
simply medi.cal cost inflation and the policyholder’s increasing age. Prudential knew that these
representations were false and misleading, and that aﬁ additional, extremely important reason for
the increases in CHIP premiums was that the block had been closed and the CHIP policy was in
the midst of a death spiral. |

e.. . Prudential’s nondisclosures and misrepresentations are unfair because the
gravity of harm to policyholders far outweighs aﬁy utility of Prudential’s conduct. The injury to
policyhblders was substantial, includiﬁg higher premiums than would have been otherwise paid
and medical costs for conditions that would have been covered by other insurancé if the
ramifications of the block closure had been disclosed; this substantial injﬁry was not ohtweighed
by any benefit to consumers or cbmpetition as aresult of Prudential’s wrongful acts; and

policyholders themselves could not reasonably avoid the injury since the facts regarding the
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block closure are by their nature concealed from a reasonable policyholder, who has no way to
know, in the exercise of reasonable diligence, that the block has been closed and the serious
adverse consequences of that closure unless the insurer discloses those facts.

f. Prudential’s nondisclosures and misrepresentations are also unfair because
they offend the public policy legislatively established in the California Insurance Code, including
but not limited to Cal. Ins. Code § 10176.10, which seeks to protect policyholders from the _
effects of block closures and prevent closed block death spirals. While Prudenti‘al is not subject
to the requirements of the statuté because, on information and belief, it closed the CHIP block
prior to the effective date of the statute and Prudential had no open blocks of individual health
insurance existing as of the effective date, Prudential’s continued misrepresentations and -
omissions in conjun‘ction with the renewal of CHIP violate the policy and spiﬁt of the law,
including its prohibition on dissemination of misleading information regarding the active or
closed status of the block. _ |

102. Prudential’s unlawful acts or practices are descrii)ed in paragraphs 1-57, above,
and include Prudential’s violation 6f its common law obligations regarding the implied cbvenaht
of good faith and fair dealing. |

~ 103. Plaintiffs Beverly Clark, Warren Gold, and Linda M. Cusanelli relied on
Prudential’s misrepresentations and omissions described above. Plaintiffs Beverly Cla‘rk,,
Warren Gold, and Linda M. Cusanelli have suffered injury in fact and have lost money or
property as a result of Prudential’s acts ‘of unfair competition. Absent Prudential’s acts of unfair
competition, Plaintiffs Beverly Clafk, Warren Gold, and Linda M, Cusanelli would have
discontinued their CHIP ppliciés and purchased less expensive alternative insurance. As a result
of Prudential’s acts of unfair competition, Plaintiffs Beverly Clark, Warren Gold, and Linda M.
Cusanelli and the Class have suffered injuries and vdamages, including higher premiums than
would have been otherwise paid and medical costs for conditions that would have been covered
by other insurance if the ramifications of the block closure had been disclosed. Plaintiffs

Beverly Clark, Warren Gold, and Linda M. Cusanelli also seek an order restoring to the Class all
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' money or property which may have been acquired by Prudential by means of such unfair
competition.

'PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Prudential, as follows:
a. For an Order determining that this action inay be maintained as a class action and

providing class certification as requested herein;

b. For compensatory damages according to proof at trial;
c. For punitive or exemplary damages;
d. For a restoration of all money or property which may have been acquired by

- Prudential by means of unfair competition;
e. For declaratory relief regarding the unlawful, unfair, and fraudulent practices
alleged hereih; | |
f. For reasonable attorneys fees, and all costs and disbursements, including, without

limitation, filing fees and reasonable costs of suit; and

g For such other and further relief as this Court deems just and propcr.
Dated: February 15, 2011 Respectfully submitted,
- 'NAGEL RICE LLP

By: /s/ Bruce H. Nagel
BRUCE H. NAGEL
ROBERT H. SOLOMON

KASOWITZ, BENSON, TORRES & FRIEDMAN LLP
CHARLES N. FREIBERG
BRIAN P. BROSNAHAN
DAVID A. THOMAS
JACOB N. FOSTER

LEVINE STEINBERG MILLER & HUVER
HARVEY R. LEVINE
CRAIG A. MILLER

Attorneys for Plaintiffs
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DEMAND FOR JURY TRIAL
Plaintiffs BEVERLY CLARK, JESSE J. PAUL, WARREN GOLD, LINDA M.
CUSANELLI, CAROLE L. WALCHER, and TERRI L. DROGELL, on behalf of themselves
ﬁnd all others similarly situated, demand a trial by jury of all issues that may be so tried as of

right.

Dated: February 15,2011 Respectfully submitted,
 NAGELRICELLP

By: /s/ Bruce H. Nagel
- BRUCE H.NAGEL
ROBERT H. SOLOMON

KASOWITZ, BENSON, TORRES & FRIEDMAN LLP
CHARLES N. FREIBERG ‘
BRIAN P. BROSNAHAN
DAVID A. THOMAS
JACOB N. FOSTER

LEVINE STEINBERG MILLER & HUVER
HARVEY R. LEVINE
CRAIG A. MILLER

Attorneys for Plaintiffs
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