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INTRODUCTION

On November 2, 2004, an overwhelming majority of California
voters passed Proposition 64 and amended Business & Professions Code
section 17200 et seq. (the “UCL”) to eliminate frivolous lawsuits like this
one. According to Proposition 64, which became effective on November 3,
2004, a private plaintiff may bring a UCL claim only if he has (i) “suffered
injury in fact and (ii) lost money or property as a result of s‘ﬁch unfair
competition.” (Prop; 64, §§ 3, 5, Exhibit A hereto.)

Kids Against Pollution et al.’s (“KAP”) two virtually identical
complaints were premised solely on alleged UCL claims arising out of
California Dental Association’s (“CDA”) protected speech on a public
health controversy.! KAP does not allege “injury in fact” or monetary loss
to sustain a UCL claim. If, arguendo, KAP ever had any likelihood of
success on the merits (prong two of the anti-SLAPP statute’s two-part test),
Proposition 64 destroyed KAP’s possibility of prevailing. (See Code Civ.
Proc., § 425.16; Jarrow Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728,
733 [prong two requires that plaintiff establish “a probability of prevailing

on the claim™].)

' KAP’s lawsuit sought a prior restraint on statements by CDA that
- dentists who advocate the removal of functional amalgam fillings by citing
“health concerns” (and to reap financial windfalls) are acting unethically.



Although this litigation was pending before passage of Proposition
64, because UCL remedies are purely statutory in nature (i.e., not founded
in the common law), those remedies can be repealed at any time.
Proposition 64 repealed the “private attorney general” provisions of the
UCL. The recent amendments to thelUCL are applied prospectively to all
cases in which ﬁﬂal judgment has not yet been rendered, and KAP’s failure
to state a claim under the new statute is fatal.

Proposition 64 provides an independeqt basis for affirming the Court
of Appeal’s decision, or alterriatively, vacating the grant of review.

I KAP, A SELF-DESCRIBED “PRIVATE ATTORNEY
GENERAL,” LACKS STANDING TO BRING A UCL CLAIM

A. KAP Does Not Allege Actual Injury and Pecuniary Loss
to Satisfy the UCL’s Standing Requirements

The recent amendments to the UCL are fatal to KAP’s purported
UCL claims and negate any likelihood of success on the merits.
-Propésition 64 amended section 17204 of the UCL as follows:
Actions for any relief pursuant to this chapter
shall be prosecuted exclusively by . . . [one of

the specified government attorneys or
prosecutors] or by any person acting forthe

> o
publie who has suffered injury in fact and
has lost money or property as a result of such

unfair competition.

(Prop. 64, § 3, Ex. A [emphasis added].) A non-governmental prosecutor

now may seek representative relief only if he can satisfy both requirements



and the additional, stringent requirements of Code of Civil Procedure
section 382. (See Prop. 64, §§ 1,2, 5.)

KAP’s iawsuit is exactly the type of suit Proposition 64 was’
intended to eliminate.” No named plaintiff alleges injury in fact or
monetary loss. (See CT 1, 162.) Rather, each purports to act as a “private
attorney general” asserting claims on behalf of unnamed members of the
public who, according to KAP, are “prevented” from receiving KAP’s
views on the safety of dental amalgam. (CT 28, 192.) During argument
before the Court of Appeal, KAP’s counsel conceded that this lawsuit
challenged nothing other than CDA’s right to disseminate ethical principals
to its member dentists. No injury in fact or monetary loss is alleged.

B. The Recent Amendments to the UCL Apply Here
Pursuant to Article 2, section 10 of the California Constitution,
Proposition 64’s amendments to the UCL became effective on November 3,

2004, the day after the election. (Cal. Const., art. II, § 10, subd. (a) [“An

initiative statute . . . approved by a majority of votes thereon takes effect

’In approving Proposition 64, California voters found that, as here,
“unfair competition laws are being misused by some attorneys who:
(1) File frivolous lawsuits as a means of generating attorney’s fees without
creating a corresponding public benefit. (2) File lawsuits where no client
has been injured in fact. . . . [and] (4) File lawsuits on behalf of the general
public without any accountability to the public and without adequate court
supervision.” (Prop. 64, § 1, subd. (b))

OS]



the day after the election unless the measure provides otherwise™].)
Proposition 64 contained no exception or savings clause -for pending
litigation. (See Ex. A hereto.)

Because UCL remedies are purely statutory in nature (see Bank of
the West v. Superior Court (1992) 2 Cal.4th 1254, 1264), the recent
amendments of the UCL apply here, and all claims that do not satisfy the
new requiremen-ts fail to state a claim. (Governing Board v. Mann (1977)
18 Cal.3d 819, 829 [quoting Caller v. AZz'ofo (1930) 210 Cal.65, 67 (“a
cause of action or remedy dependent on a statute falls with a repeal of the
statute, even after the action thereon is pending, in the absence of a saving
- clause in the repealing statﬁte”)].)

Proposition 64 repealed the authority of uninjured private parties to
seek relief on their own behalf or on behalf of the general public. (Prop.

.64, § 3; accord, Younger v. Superior Cowrt (1978) 21 Cal.3d 102, 109 [a
statutory remedy 1is repealed where earlier procedures are eliminated,
regardless of whether “cast in terms of an ‘amendment’™’].)

“Any statute may be repealed at any time, except when vested rights
would be impaired.” (Gov. Code § 9606; see also International etc.
Workers v. Landowitz (1942) 20 Cal.2d 418, 423 [where statute authorizing
claim for injunctive relief was repealed during pendency of appeal, “the
right to maintain an action based thereon [was] terminated™].)

KAP has no “vested right” to bring purported UCL claims seeking to



censor CDA’s constitutionally protected speech on a public health
controversy. Absent the former UCL’s statutory grant of authority to
uninjured private plaintiffs, no private party other than a real-party-in-
interest has a right to sue. (Compare, e.g., Baxter v. Salutary Sportsclubs,
Inc. (2004) 122 Cal. App.4th 941, 948 [prior UCL provided “relaxed
standing requirements”] with Holmes v. Cal. Nat. Guard (2001) 90
Cal.App.4th 297, 315 [persons with standing to sue hav_e__r“some particular
right to be preserved ér protected over and above the interest held in
common with the public”].)
Applying Proposition 64 to KAP’s pending lawsuit is 'a prospective,

not retroactive, application of the UCL. Tapia v. Superior Court (1991) 53
Cal.3d 282, 288 explained,

a statute “is not made retréactive merely

because it draws upon facts existing prior to its

enactment . . . . [Instead,] [t]he effect of such

statutes is actually prospective in nature since

they relate to the procedure to be followed in
the future.”

Proposition 64 does not declare conduct that was lawful prior to November
3, 2004 to be unlawful, or visa-versa. It amended a procedural prerequisite
to the enforcement of substantive rights under the UCL — claims on the
public’s behalf now must be prosecuted by law enforcement officials or
injured parties only. (Accord, Kuykendall v. State Bd. of Equalization

(1994) 22 Cal.App.4th 1194, 1211 & fn. 20 [“[P]larties do not have vested

n



rights in existing remedies and rules of procedure.”]; cf., Midpeninsula
Citizens for Fair Housing v. Westwood Investors (1990) 221 Cal.App.3d
1377, 1389 [discussing the “procedural requirements of standing to sue”].)
CONCLUSION
KAP’s lawsuit was meritless at its meeption. Proposition 64
provides new and conclusive grounds for so deciding. CDA respectfully
urges the Court to affirm the Court of Appeal’s decision striking KAP’s

complaints, or alternatively, to vacate the order granting review.
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PROPOSlTION T - T

' LIMITS ON PRIVATE ENFORCEMENT_ OF'
UNFAIR BUSINESS COMPETITION LAws--_-
INITIATIVE STATUTE *

Lumts on anate Enforcement of Unfa.tr Busmess o
Compennon Laws. Ixunattve Statute. S

lelts mdtwdual s nght to sue b

Oy allowrng pnvate enforcement of unfarr busrness'c mpe
; "laws only if- that 1nd1v1dual v ' ' y

fually: lnjured by,

Requtres pnvate represen tive
‘class acton lawsurts JSE o SO . , :

= Authorlzes only the Caltforma Attorney General or local government prosecutors to sue'on:'
- behalf of general publrc to° enforce unfair. busrness compennon laws. _'i el -

"+ Limits use of monetary penalnes recovered b)rAttorney General or local government p osecuﬂors;
’ -.'to enforcement of’ consumer protecnon_l WS Lo :

Sumrna.ry of Leglslattve Analyst’s Esnmate of N et State and Local Govern.ment
" Fiscal Impact. T :

+ Unknown state costs or savmgs dependmg on whether the measure. mgmﬁcantly mcreases or"‘___ o
. decréases. court worLload related to unfair compennon lawsutts and the extent to Wthl’l fundsj_- o
o chverted by this measure are replaced R R

UnLnown potennal costs to local governments dependmg on the extent to whrch funds drverted )
by this measure are replaced . - :

T

'ANALYSIS BY THE LEGISLATIVE ANALYST

: BACKGROUND :

_ Caltforma s urtfalr COIan[lthl’l law prohibitsany” " of a- group of ‘individuals as a class of persons w1th

' person from: engaging in-any unlawful .or, fraudu-_'v_ 2’ common interest, (2) demonstranon that theré -
"~ lent ‘businessact. “This law . -may-be’ enforced-in  'is'a benefit to the- parties of:the lawsuwit 4nd the -
_court by the Attorney General, local public prose- -, court-from having a single case, and (8):notifica-
cutors, or a person.acting in the interést of itself, = ton of all potential meémbers. of the class .

its members, or the .public. Examples of this type
-of lawsuit include cases involving deceptive or'mis- -
1eacl1ng advertising or. v1olanons of state:-law
intended to protect the public well- bemg, such as
health and safety requirements. -

Currently a person initiating a lawsuit under the’
unfair competition law is not required to show that - -
he/she suffered i injury or lost money or property. . PROPOSAL

'In cases brought by the Attomey General or
local Ppublic prosecutors, violators of the unfair
competition Jaw may be required to pay cml pénal-
tesup to $2,500.per wolanon Currently, state'and
local governments may use the revenue. frorn such
civil penaltles for general purposes. . '

~ Also, the Attorney General and local I public prose-  This measure makes the followmg changes to
- cutors can bring an unfair compeuton lawsuit  the current unfair compettion law:

- without demonstrating an injury or the loss of o Restricts Who Can’ Bring . Unfair Compeatron
money or property of a claimant. S Lawsuits. This measure prohibits'any person,

- Currently, persons initiating unfair compettnon '+ other than the Attorriey General and local -
lawsuits do not have to meet the requirements for . . public prosecutors, from - brmgmg a lawsuit -
class action lawsuits. Requirements for a class ~ for unfair competition unless the person has
action laWSU.l[ mclude (1) cernﬁcanon by the court - suffered i Il'lJUI')’ and lost moneyor’ property

" 3§ thtIe_'and Summary/Analysis




LIMITS ON PRIVATE ENF ORCEI\/ﬂZNT OF UNFAIR BUSINESS
COMPETIT ION LAIVS INITIATIVE STATUTE

ANALYSIS BY THE LEGISLATIVE ANALYST (CONT)

. Requzres La.wsuzts Brought on Behalf of Others to
".Be Class Actions. This. measure requires .that
'unfa1r competition lawsuits initiated by any
person, other than the Attorney General and
‘local public prosecutors, on behalf of others,
‘meet the additional requlrements of :class
- action lawsuits.
* Restricts the Use of Civil Penalty Revenues. Thls
" measure requires that civil penalty revenues
réceived by stateand local governmehts from
“the violation of unfair:competition law be
used only by ‘the Attorney General and local
.- public prosecutors for the enforcement of
- consumer protecuon Iaws -

FIscAL EFFECI‘S

. ‘State Governrnent
Trial Courts. This measure would have an °

unkrown ‘fiscal impact on State support for Iocal
trial courts. This effect would depend ‘primarily on
whether- the .measure increases or decreases the

overall level of court ‘workload dedicated to unfair- -

competition cases. If the level of court workload
significantly- decreases because of the proposed
restrictions on unfair compeuuon lawsuits, there

“could be state. sawngs Alternatively, this. mezsure
.could mcrease court workload, and therefore state
costs to' the extent there-is an increase" An -class

action lawsuits "and .théir ‘related’ requirements.

B The number of cases that would be affected by this
~measure-and the corresponding state costs or sav—

ings for support of local trial courts is unknowr. .
Reuenucs This measure requtres that certam state

vl penalty revenue be diverted from general state -
“safety- requtrements .are not - brought by the’

Attornéy. General ‘or a pubhc prosecutor. In: this -
-instance, to. the extent that viclations of healt_h and
'safety requrrements are ‘not corrected, govern—
_-ment could potenUally incur mcreased -costs in-

health—related provrams - :

. purposes to thé Attorney General for énforcement . B
+ _.of consumer protectton Taws. To the extentthat. this - .
- diverted revenue is replaced by the General Fund, -

there would be a state cost. However there:1s no.
' provrsron in the ‘measure requtrtng such’ replace—

Lment

For text of Proposition 64 see'_page 109.

Local Government '

The measure requrres that local government.
civil penalty revenue ‘be diverted from general
local purposes  to local public prosecutors for
enforcement of consumer protection laws. To the
extent that this- diverted revenue is, replaced by
local general fund monies, there would be a cost’
to local government However, there is.no provi-
sion in the measure requtnng the replacernent of

. drverted revenues

-Other Effects on State and Local
Government Costs

- The measure eould result in other less dtrect,
unLnown fiscal effects on the state and locahtles
For example this megsure could resuIt

. increased workload and costs: to’ the Attorney

‘General. and local public prosecutors to the extent
 that’ they pursue certain unfair competition cases
.- that other persons .are precluded from bringing

. under this méasure. These costs would be offsét to
some; unLnown extent by civil penalty révenue ear-
_marLed by the measure for the enforcement of'

CO HSLLH'LCI' pfO tection Iaws

Also, to the extent the measure reduces business

’ costs associated el th iunfair competition lawsuits, it

may: improve frmis’. proﬁtabrhty and eventually

'__encourage additional economic acuwty thereby

increasing state and local revenues. Alternatvely,

__.there eould be - 1increased state and local govern-

ment: costs. Thts could occur to the- extent that

future lawsutts that would - have been ‘brought
- under ‘current law by a person on behalf of others

mvolvrng, for example ~violadons of -health and-

Analysis| 39 .




‘This initiative measure is submitted to the people in accordance: with -

the provisions of Section 8 of Article Il of the California Constitution,

This ‘initiative mehsure amends sections. of the Business and
Professions Code; therefore, existing provisions proposed'to be delcted
are printed in stet and new provisions proposed 10 be added are
printed in ialic type to indicate that they are new.- :

e ~ PROPQSED LAW
SECTION 1. _ Findings and Declarations of Purpose
The pc_opiéof.thc _Stfitc of California find and declare that-

(8) This state’s unfair-competition laws set forth in Sections 1_7‘200 and .

17500 of the Business and Professions Code” are intended to protect
California businesses and consumers from ualdwful, unfair, and fraudu-
lent business practices. ' - ) o
" . (b) These unfair competition laws are being misused by some private
attorneys who:, - = . T o o .

¢S] Filé_ ﬁi\iqlb-usv-lawstiits, as a rﬁcans_ of gcnemtiqg attorney’s fees

_without creating a corresponding public benefit, o
(2) File lawsuits where no client ks been injgi':'jcd in fact.

- (3) File vlawé-u'xut_'for' clients who ha\('c not used the defendant’s product v
or seryice, viewed the ‘defendant’s advertising, or had any other business -

dealing with the defendant. )

(4) File lawsuits on behalf of the general public without any account.

ability (o the public and without adequate court supervision. L
- (¢} Frivolous imfair competition lawsuits clog our courts and cost tax-

- payers. ‘Such lawsuits cost California jobs, and .econornic prosperity,
threatening the . survival of small businesses and forcing businésses to
. raise their prices or to lay off emplogees fo pay lawsuit settlement costs or

-to relocate (o states that do not permit such lawsuits. L )
[(d) It is the intent of California” voters in enacting this act to eliminate

frivolous “unfair. competition lawsuits while . protecting the right of

individuals. o' retain an attorney and file an action for relief pursuant to .

Chapter 5 (commencing with

Section 17200).of Division .7 of the
-Bgsinéss-ax;d Pr(')‘ﬁesjsions' Code. -~ . R

() Tt is the intent of the California voters in"enacting this act t6 pro- -

hibit private atiorrieys. from filing lawsuits for unfair competition where
‘they “have no client.who has* een. injured in fact under the standing
requirements of thé United Stites Constitution. T

. (£) Itis the intent of Californid voters i enacting thi'slact-th'at only the -

California Attorney General and local public officials be authorized to file
and prosecute-sctions.or behalf of the general public.”* .-~ * .7

" (g) It is the intént of California

. Aftomney General, district’ attorneys, county counsels, and ity .attorneys

.~ maintain their public protect?'ori_ authority and capability under the unfair - -

. competition laws. : .. o
{h) 1t is the intent of California voters.in enacting this dct to Tequire
.that civil penalty -payments” be used by the Attorney General, district
attorneys; county counsels,. and city. ‘attorneys "to strengthen
protection’laws.

.+ SEC. 2. Secfion
- amended toread: . L S
17203, :[n_j_y(zc.jtive.Re‘quf-_—'Cau'r‘I Orders . - L B

" Any person who engages, has engaged, or Proposes t6 engage i uhfair

+ competition may be enjoined in any court 'of competent- junisdiction. The
court may make such orders or judgments, including the appointment-of a
‘Teceiver, as may be necessary to prevent the use or employment by- any

“the enforcement of California’s unfair competition -and ‘consumer -

person of any practicé which constitutes lnifair competition. as defined in *
this chapter, or as may be necessary to restore to any'person in interest any

meney or property, real or personal, which may have been acquired by
means of such unfair competition, Any person may pursue represeniative

claims or relief on behalf of-others only if the claimant meets the standing -

requirements of Section 17204 and complies with Section 382 of the Code
of Civil Procedure, but.ihese limitations do not apply 1o claims brought
under this chapter by thé Attorney General,.or any district atlorney, coun-

. Iy counsel, city attorney, or city prosecutor in this state.

- SEC. 3.~ Section 17204 .of the Business and Profc's.sions'-Codev_ is -

amended to read:

: 17204,
~Attorney, County Counsel, and City Atiorneys

s Actiors for any mliéfp\u*éqarit to this chapter shall be proéécuicd exclu- )

[

volers in Icnécting this act that'the

17203 of :the .éiﬁipéss and _Eiofcééioné: Codcxs ;

Actions Jor Injunctions by Attorney General: Di:llj('c! '

'_P_r-o.positioh 64

" He who has suffered injury in

sively in a court of competen Jurisdiction by the Attorney General or any
district atiorney or by any, courity counse! authorized by agreement with the
district attomey in actions tavolving violation of a couaty ordinance, or any -
city attorney of a city, or city and county, having a population in excess of

750,000, and, with the consent of the-district anorney, by a city prosecutor

in any city having a full-time city prosecutor or, with the consen( of the dis-
trict atorney, by a city attomey in any city and county in the name of the
"people of the State of Catifornia upon their own complaint or upon the
complaint of any board; officer, person, corporation or ‘association or by

any person 8

Jacr and hax a5t money or-panpefgz as a
result of such'unfair competition. : : ST :
SEC. 4. Section 17206 of -the Business and Professions Code' is
amended to read: S . -
17206.  Civil Penalty for Violation of Chapter .
(a) Any person who éngages, his engaged, or proposes to engage in
unfair competition shall. be liable for a civil penalty not to exceed two’
thousand five hundred dollars (52,500) for each violation, which shall be:
assessed and recovered in a civil action brought in the name. of the people
of the State of California by the Attorney General, by any district attorney, . -
by any county counsel authotized by agreement with the district attorney”
in actions involving violation of a county ordinance, by any city attorney .
of a._city, or city and county, ‘having a-populationin. excess of 750,000, * .
with the consent of the district attorney, by a city prosecutor in any city + -
having 4 full-time city prosecutor, or; with the consent of the distriét attor.
nDey, by a’city attorney in any city and county, in any cburt of compelent -
Jjurisdiction. - ’ . ) R oo
- :(b) The court shall'impose 3 civil penalty for. each.violafion of this -
chapter. ln assessing the amount of the civil penalty; the court shall con-

\

_sider any one or. more of thie. relevant circumstances presented by any of-. -

“judgment was entered,-and one-half fo the S 5 ‘ :
action is brought by a district attorney or county counsel, the penalty col- -

the ‘parties to the casé, intluding, but not limited to; the following: the * -
nature and seriousness of the miscanduct, the number of violations, the
persistence of the misconduct, the length of time gver which the miscon-
duct occuried, the willfulness of the defendant’s ‘misconduct, and -the
defendant’s assets, liabilities, and metworth.. .- . U =
.(c) If the action is brought by the Attomey Géncr‘al,'bqé_—.half of:the
penalty collected shall be paid 10'the treasurer of the Sounty in ‘whi¢h the
tate General Fund. -If the

lected.shall be paid o the tréasurer of the county in 'whiéh the jodgment

“was entered. Except as provided’ in’ subdivision (dJ, "if the ‘action is

.brought by a city attorney orcity prosecutor, one-hdlf.of the penalty col-

. court shall.determine the reasonable expénses incutred by tie’ board or

", t0 the state Treasurer, The amoti

- municipality orcounty that funds the local agency. B
"+ {e) If the action is brought by a city attomney of a city and caunty.the

.+ lected shall b€ paid to. the treasurerof the city it which the judgimerit was .
entered, and one-half to the treasurer.of the county in which the judgment .-
_was entered” The aforementioned funds shall be Sfor the éxclusive use by -

the Attorney General, the district attorney, the. county counsel, and the -

“city attorney for the enforcement of consumer protection Iaivs.

(d) If the actionis ‘brought at the request.of a board -within fhe

Department of Consumer Affairs or 4 local ‘consumer affairs agency, ‘the

local agency in the inyestigation and prosecution of the action ik

> - Before-any penaity ,cqllg:'cl'egi is paid bl.'l_t.pu‘rsdént_‘to.{sqbd_iyisidr{‘('c)‘,' the
. amount of any reasonable expenses incurred by the-board shill be-paid 10
~the state Treasurer for deposit in the special fund of the board described in .~ -

Sedtion 205: If the board has no.such special fund, ‘the mioneys shall bepaid
t of any reasonablc ekpénses incurred by
2 local consumer affairs agency shall be paid to-the general fund of the

-entire amount of.the penalty collected:-shall be paid to the freasurér of the

*+ .for the purposes of civil

.-city and county in whicl_l the judgment. was entered Jor the exclusive use
* byithe city attorney for the enforcement of consurmer protection lavs.

However, if the action is brought by a city attorney of a <city and county
enforcement pursuant to Section 17980 of the
Health and Safety Code or Article 3 (commencing with'Section | 1570) of
Chapter 10 of Division 10 of the Health and Safety Code, either the penal-
ty collected:shall be paid entirely io the treasurer of the city and caunty.ip

“which the judgment was entered or, upon the request.of the-tity anarney.

“amerided to read:

_ the court may order that-up 1o one-half of the penalty, under court super- - -
.. vision and approval, be paid for the purpose of rcstbrigg,lma_intqinirig. or -
-...cnhancing the premises that were the subject of the action, and that the

balance of the penalty be paid to the treasurer of the City and county: . -
i~SEC..5. -Section 17535 ‘of the Business and Professions Code, is
17535, :Obfag'ning Injunctive }ée[;'qf

S Text oF:P_rppbsed Laws
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TEXT OF PROPOSED LAWS

Pro.p,o_siti-on 64. (cont.)

“Any person, corporation, fimm, partnership, joint stock company, or
any othér association or organization which violates Or proposes to vio-
late this chapter may be enjoined. by any court of competent jurisdiction.
 The court may make such orders orjudgments, including the appointment
~of a’receiver,'as miay be negessary o prevent the use or employment by
pe rporation,. firm, partnership,joint stock company, or any

other asigciation or 6rganization of any practices which violate this chap-
* er, or which may be necessary to, restore to any person in interest any

" money or. property, real or personal, which may have been acquired by

means of any practice in this ‘chapter declared-to be unlawful.* -

"*‘Actions for injunction under this section may be prosecited by the

Attorney General orany district attornéy, county counsel, city attorney, or

city prosecutof -in this state in- the name of the people of the State ‘of

- California upon theirown complaint orupon the complaint of any .board,”
* ‘officer; person, carporation or assogiation or by any person eetingfortha .
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.. HteFest—or—tse

this chapter. dny person -may bursue representdiive clatms-or: relief on

th'e.Atioméy,_Géizera_[, or any distriet attorney, courity counsel, qio{fat{ér—.
. ney; or cily proseculor in this state. ST

SEC. 6.. Section 17536 of the Business and” Professions Code is °

- amended to'read:- - . . ) K .
. .17536." ‘Pena ty for Violations of Chapter; Proceedings: Disposition
o Proceeds .~ T R R

-+ (a) Any ‘person who violates any provision of this ‘chapter shall. be
‘liable for a‘civil penalty not to exceed two thousand five hundred dollars-
(32,5Q0) for each violation, which shall be assessed and recoveréd in a
civil'action brought in the name of the people of the State of California by
the Attorney General or by, any district atornéy, county counsel, or city
attorney in any court of competent. jurisdiction. S -

- (b) The court shall impose a civil penalty for &ach violation of  this
‘chapter. In assessing the amount of the civil penalty, the court shall con-
sider any one or more of the relevant circumstances presented by any of

“the parties to the case, including, but not’limited to, the following: the
nature and seriousriess of the misconduct, the number of violations, the.
persistence of the miscéndict, the tength of time over which the miscon-
duct ‘occurred; the willfulness”of the defendant’s misconduct, and the
defeéndant’s assets, liabilities, and net worth, o ’

T Hseln—tts members-er—the-generalsublie who_has syffered ...
injury in factand has lost money,or property o of aviolation of ©  the it of su - expenses : ,
Anjury in fact:and has lost yioney or property as a result of a vidlation of - paid to-the, State Treasurer. for deposit in the special furid of the board ..
behalf of others only if the: claimant meets:the standing requirements of * * described in Section 205. If the board has no-such special fund the mon-
- this section and complies with Section 382 6f the-Code of Civil Procedure, -

but theseé limitations doinot apply to claims brotight urider.this chapter by -

* (c) If the action is brought bythe Attomey General, oné-half‘of the
penalty collected shall be paid to the treasurer of the county in which the
Judgment was entered, and one-half to the State Treasurer o

If brought by a.district attorney or county, Counsel, the entire.amount -
of penalty collected shall be paid to the treasurer of the county itt which
the judgment was entered. If brought by a city attorney o city prosecutor,
one-half of the pendlty shall be paid to the treasurer of the county and.
one-half to the city. The aforementioned funds shall be for the exclusive . B
use by the Attorney General, district attorney, ‘county counsel, and city -
attorney for the enforcement of consumer pr_olevc[iqiz‘law:;__ el

(d) If'the action .is brought af"the chu.gst:pf_'_al boardw1thmthe

. . Department of. Consumer Affairs or'a local ¢onsumer affairs agency, the
““court shall determine the. reasonable ‘expenses incurred by the bbard or |
local agency in the investigation and prosecution of the action.. o

.. Before any ,peﬁ'a{fj;cqliéctcd is paid :dqt pursuant tq 'subd.i_v:is'i.on.(c'),‘ -
the amount of such reasohable expenses”insiired by the board shall be

eys shall be paid to the State

Treasurer The amount of such réasonable

general fund of the municipality. which funds the local agency.

Ti(e) As épp’liégl 1o the, penalties for acts in violation of Secﬁo'n_>l753('),- '
the remedies provided by this section and Section’ 17534 .are mutially _
exclusive. K : By o o

. SEC 7. In the event thait-bét@écr,{-]_;uly l;_‘Zb‘OB, var‘id tﬂc-':(tff:ecti\}é

- “expenses incurred by a local consumer affajrs agency shall be paid to the’ o

. date of this measure, legislation is enacted that is inconsistent with this

measure, said legislation isvoid and repealed irrespective of the codé in .- ..

-Which it appears.

“SEC. 8. In the event that this measure and .another'-rnc;'_isure‘or:'meé;‘i- '

ures relating to unfair competition law shall appear on, the same statewide

/ election ballot, the provisions of the other measures shall be deemed.to be
. in conflict with this measure. In the event that. this measure shall receive

a greater number-of affirmative votes, the'proyi’sionsfofthis_ measure shall-
prevail in their entirety, and the provisions of the other measure relating
to unfair competition law shall be null and yoid = o, T Lo
SEC. 9 If any provision of this act, or part thereof, is for any reason
held to be invalid or unconstitutional, the Temaining provisions shall not
be affected, but shall remain in full forct'and effect, and to this end the
provisions of this act are severable. =~ .- T - S

:P.rlopositio_n 65

- Pursuant to statute, Proposition 65 will appear in'a Supplemental Voter Infonnatic__)h,Guidc. _

This initiative measure is submitted to the people in accordance with
the provisions of Section 8-of Article Il of the California Constiwtion.

This initiative measure amends sections of the Penal Code and amends
a section of the Welfare and Institutions. Code; therefore, existing provi-
sions proposed to be deleted, are'printed in strcestt-trpe and new provi-
sions proposed to be added are printed in italic type to indicate that they
are new. . :

_PROPOSED Law

THE THREE STRIKES AND CHILD PROTECTION ACT OF 2004"
USECTION T Tie . - o
This,iniiiétive shall be kniown and may be cited as the Three Strikes and.
Child Protection Act of 2004: ‘ ’
SEC. 2. -Findings and Declarations - .
- The people of the State.of California do hereby find and declare that:

(a) Propasition. 184 (the “Three Strikes™ law) was overwhelmingly
approved in.1994 with the intent of protecting law-abiding citizens by
enhancing the sentences of repeat offenders who commit serious and/or
violent felonies; ’ S

-110”‘- IT;ext'oFPréposed‘La\';'fs

Pro-pos'ition_ 66

(b) Proposition 184 did not set reasonable- limits to delermine what

criminal acts to prosecute as a second and/or third strike; and -

(¢} Since its enactrnent, Proposition 184 has been used to enhance the .
sentences of more than 35,000 persons who did.not commit a seridus
and/or violent crime against another persorn, at a cost 1o taxpayers of-more
than eight hundred million dollars ($800,000,000) per year.

SEC. 3. Purposes )
The people do bereby enact this measure to:

() Continue to protect the people from criminals who comrait serious
and/or viglent crimes; , . :

"-(b) Ensure greater punishment and longer prison sentences for those
who have been previously convicted of serious and/or violent felonies, and
who commit another serious and/or violent felony; ’ :

. {c) chﬁirc that no more than one strike befprosecutt_:d for each’crimi- -
nal act and to conform the burglary and arson statutes; and

* (d) Protect children from dangerous sex offenders and reduce the cost -
to taxpayers for warehousing offenders who commit crimes that do not

qualify for increased punishment according:to this act.




PROOF OF SERVICE
CCP § 1013(a(3)
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California.
I'am over the age of 18 years and not a party to the within action; my
business address is 555 West Fifth Street, Suite 3500, Los Angeles,
California 90013-1024.

On December 10, 2004, I served the foregoing CALIFORNIA
DENTAL ASSOCIATION’S SUPPLEMENTAL BRIEF
REGARDING PASSAGE OF PROPOSITION 64 upon the interested
parties set forth below, or as stated on the attached service list, in this action
by placing the true copies thereof in sealed envelopes as follows:

SEE ATTACHED SERVICE LIST

BY FIRST CLASS MAIL: I am “readily familiar” with the firm's
practice of collection and processing correspondence for mailing. Under
that practice it would be deposited with the U.S. Postal Service on the same
day with postage thereon fully prepaid at Los Angeles, California, in the
ordinary course of business. [ am aware that on motion of the party served,
service is presumed invalid if postal cancellation date or postage meter date
is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.

Executed on December 10, 2004 at Los Angeles, California.

N
Joan MacNeil ’ ﬂﬁw/m*/ )W ]
(typed) U (signatufe) |

la-760523 -



SERVICE LIST
Served on interested parties as follows:

Shawn Khorrami, Esq.

Law Offices of Shawn Khorrami -
14550 Haynes Street, Third Floor
Van Nuys, California 91411

Charles G. Brown, Esq.
Swankin & Turner

1400 Sixteenth Street N.W.
Suite 330

Washington, D.C. 20036

Luanne R. Sacks, Esq.

Gray, Cary, Ware & Freidenrich LLP
153 Townsend Street, Suite 800

San Francisco, California 94107

Peter Sfikas, Esq.

Bell, Boyd & Lloyd
Three First National Plaza
70 West Madison Street
Chicago, Illinois 60602

Court of Appeal

First Appellate District

Division Three

350 McAllister Street

San Francisco, California 94102

San Francisco Superior Court
400 McAllister Street
San Francisco, California 94102

Office of the Attorney General
Attn: Consumer Law Section

455 Golden Gate Ave., Suite 11000
San Francisco, California 94102

Terence Hallinan, Esq.

Office of the District Attorney
880 Bryant Street

San Francisco, California 94103

la-760523

Attorneys for Plaintiffs/Respondents
Via First Class Mail
(One Copy)

Attorneys for Plaintiffs/Respondents
(Pro Hac Vice)

Via First Class Mail

(One Copy)

Attorneys for Defendant
American Dental Association
Via First Class Mail

(One Copy)

Attorneys for Defendant
American Dental Association
Via First Class Mail

(One Copy)

Via First Class Mail
(One Copy)
Via First Class Mail

(One Copy)

Via First Class Mail
(One Copy)

Via First Class Mail
(One Copy)



